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Summary

7KH DGHTXDF\ Rl WKH VFLHQFH VXSSRUWLQJ LPSOHPHQWDWLRQ
KB UHHERYQ VL GHRUDIEHY VLR QIYGH UD WW HKQMIBDRY VFLHQWLILF GHFLVL
SDVV XQUNRPHNHGWLFV DFFXVH DJHQ HIQNWL Q Bl WBKRHD VA& @ H X R UQLIF
SMXQN VFRORRKHUY FRXQWHU WKDW GHFLVLRQV WKDW VKRXOG U
GLEFWDWHG E\ SROLWLFDO FRQFHUQV

8QGHU WKH (6$ FHUWDLQ VSHFLHV RI SODQWYV DQG DQLPDOV EF
D VVHKHHQG D Q RMMKHUGI DDIFFRHGLQJ WR DVVHVVPHQWYV RI WKH ULVN R
VSHFLHV LV OLVWHG SRZHUIXO OHJDO WRROV DUH DYDLODEOH \
OLVW SURWHFW DQG UHFRYHUHW KUOHDHUHW KB (6% ARG EQI ARG @ U
6RPH Rl WKLV FRQWURYHUV\ VWHPV I[URP WKH VXEVWDQWLYH SU
XVH Rl ERWK IHGHUDO DQG QRQIHGHUDO ODQGYV 7KH VFLHQWLIL
DUH HVSHFLID@OM®\ IPYSRUWKHLU LPSRUWDQFH IRU VSHFLHV DQG W
DQG GHYHORSPHQW

7KH )LVK DQG :LOGOLIH 6HUYLFH LQ WKH '"HSDUWPHQW RI WKH ,Q
6HUYLFH LQ WKH '"HSDUWPHQW RI| &RIPPHK PH HDGRLROLY VBRO LWFKH \ |
UHTXLUHPHQWY WR HQVXUH WKH LQWHJULW\ DQG REMHFWLYLW\
7KH ,QIRUPDWLR® /4XDOLW\ BBWDWD 4XDOLW\ $FW DOVR LPSRVH)
UHTXLUHPHQWY DQG KDV UHVXOWHG LQ DJHQF\ FKDQJHV WR FDL
TXDOLW\ REMHFWLYLW\ XWLOLW\ DQG LQWHJULW\ RI LQIRUPDW

,Q VHYHUDOH¥RWRPWE P@\G VRFLDO GLVSXWHV KDYH UHVXOWHG |
SURWHFW DQG UHFRYHU VSHFLHV XQGHU WKH (6$ &ULWLFV LQ
VFLHQFH VXSSRUWLQJ (6% DFWLRQV LV LQVXIILFLMRHVO\ ULJRUR X
GHFLVLRQV ZHUH SROLWLFDO UDWKHU WKDQ VFLHQWLILF &RQW
HVVHQWLD O*\HRHPH YWYHRKH (6$ SURFHVYV DQG ZKHWKHU WKH (6%
IURP FODULILFDWLRQ Rl KRZ VFLHQWHRLY WHRHEFRXVUMG K@ YW K D6
RFFDVLRQ WR UHYLHZ WKH XVH RI VFLHQFH E\ WKH DJHQFLHV ZI
ZHUH QRW D WEKLDWU BAKWDR®EG FUHGLEOH VFLHQFH )RIWWKRIPH SXUSR
EHVW DYDLO D ERRH LKGYHUM G | LLPVG HLV | H FAMREERIOE 6 PRPFS® HWH LW

6HYHUDO ELOOV DIIHFWLQJ2HLI YR GXFX\GHIGQLQHWKB W6&R QJUH \
GDWH QRQH KDYH EHHQ HQDFWH%&RQJIIUVNH/IVWLWY M IBEVDIUNL] WG ILQ W
5SHSRUW %KH (QGDQJHUHG 6SHFLHV $FW (6$ LQ WKH WK &RQJI
DQG 'LIILFXOW\&EXBRHDHV+ %BRFALEBQVDERQFHUQLQJ (63 DQG VFLHQ
EHHQ LQWURGYXEBR®@ JLLH WK H

7KLV UHSRUW SURYLGHV D FRQWH[W IRU HYDOXDWLQJ OHJLVODYV
VFLHQFH KDV EHHQ XVHG LQ VHOHFWHG FDVHV D GLVFXVVLRQ R
DQG LWV UROH LQ WKH (6$ SBHBFHWKLIHQBUWOQ FXQ@® Db JWRBHWQ IR
UHTXLUHPHQWY DQG SROLFLHY DQG D UHYLHZ RI KRZ WKH FRXU
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Introduction

0DQ\ VLWXDWLRQV KDYH IRFXVHG FRQJUHVVLRYXSSRUWHQWLRQ
LPSOHPHQWDWLRQ RI WKH (Q & DKQIHU A B VA/E WFILHBQEBEFAWL ROV XQGH!
(63 DUH XQFKDOOHQJHG RSSRQH@MFVXMH R PHQIFMEKIDRRI VXX QG H U (
VFLHQRHRWKHUY DVVHUW WKDW @HFRELVH QBN DUKHD WQWKARKEDGS BLHH\Q!
E\ SROLWLFDOJERQBWWAY WR DGGUBVIM WEHPX\OHVRQ Y KEH BN EH
LQWURGXABEK &RMIMKHYEZRQJIUHV W HDMX QHRY KDYH EHHQ HQDFWH

7KH (6% ZDV HQDFWHGHWRDMGH QWAL RIVS[MVLQFWLRQ WR SURYLGH
VSHFLHV: DBBRWRUSURWHEW WKH HERV\VWHPV ‘“RLYWLBK\GHFOLQL
DQG RWKHU DEFWLRQV XQGHU WKH (6$ PD\ DIIHFW ODQG XVHV DQ
OLNHOWIWRFW VWUHVVHG UHVRXUFHV RU HFRV\VWHPV ZLWK YDL
UHVRXUFHRKIHMMXBYH PXOWVYSPK BN DPSROWMNFWLQJ VDOPRQ LQ WKH
%DVLQ RU QRUWKHUQ VSRWWHG R ZDKKDFR QAR GQVRKIHD®DFLILF ]
GLVSXWHV KDYH UHVXOWHG IURP DFWLRQV WDNHQ WR OLVW SU
UHVXOW WKH SURWHEWDQBHWHKRY WXH HRRY FLKH E6HSLQ LWV LPSOHP
UHFHLYHG UHQHZHG DWWHQRXLEY EAVEIBZR Q6 ¥ B BLHMDE@AL H Q F H
EXW WKLV UHTXLUHPHQW FDQ PHDQ GLIIHUHQW WKLQJV WR GLIIF

7KH DIJHQFLHV WKDW DGPLQLVWHU WKH (6$ WKH )LVK DQG :LOGC
WKH ,QWHULRU DQG WKH GHWWLR®D @ Q) BMKLH) HH SIDMKMHRIMEW RI1 &RPF
KDYH SURFHGXUHY DQG SROLFLHV LQ SODFH WR HQVXUH WKH RE
XQGHUSLQV DJHQF\ GHFLVLRQV ,Q DGGLWLRQ WKH ,QIRUPDWLR
I[URP WIKH RIIODQDJIJHPHQW DQG % XGJIJHW 20% LQ WKDW DOVR
DIJHQF\ LQIRUPDWLRQ 7KH DJHQFLHV KDYH UHRWHSRWHE WR WKH
JXLGHODL@GBV:6 OLNH WKH UHVW RI WKH '"HSDUWPHQWLRUFWKH ,QV
,QWHJULW\ 3ROLF\

$WVVXH KDV EHHQ KRZ VFLHQFH LV XVHG LQ WKH (6% SURFHVVH\
IHGHUDO DFWLRQV GHVDQGDGHVH ORI IWUIFDBFRYHWWDBWDQV )RU
RYHUVLJKWKHIFXMVHIGE RQ ZHKK NWIKHQWARUF ULJRU LV QHFHVVDU\ LC
WKH (6$9ODWHU KHDULQJ FRQFHUQHG '2, HIIRUWV WR DYRLG PRUF
PRGLILFDWLRQ RI VFLHQWLILF FRQFOXVLRQV WKURXJK SROLWLF

%BHILQQLQJ ZVSA\RCUMR/Y ELOOV KDYH EHHQ LQWURGWKHFWHWEHEBR UHT:
GDWD DV ZHOO DV LQGHSHQGHQW VFLHQWLILF UHYLHZV VFLHQF

1,0 WKH FRQWH[W RI WKLY UHSRUW 3VFLHQFH  UHIHUV WR WKH SK\VLFDO DQG
economics).

2P.L. 93205(as amended), 87 Stat. 884; 16 U.S.C. 881531, et seq. For general background on the &3, see
Report RL31654The Endangered Species Act: A Priptgr M. Lynne Corn and Kristina Alexander

3 Section 3(3), 16 U.S.C. §1532.
4 Section 2(b), 16 U.S.C. §1531(b).

5 SeeTennessee Valley Authority v. Hilt37 U.S. 153 (1978), which discusses the history and importdspecies
protection under the ESA.

610)6 LV DOVR UHIHUUHG WR DV 312$$ )LVKHULHV ~

7U.S. Congress, House Natural ResourBeslangered Species Act Implementation: Science or Ppldivarsight
Hearing, 11& Cong., ®'sess., May 9, 2007, H. Hrg. 1:2@ (Washington: GPO, 2007).

8U.S. Congress, House Committee on Natural Resources, Subcommittee on National Parks, Forests and Public Lands,
The Danger of Deception: Do Endangered Species Have a ChaDeefsight Hearing, 110Cong., 29 sess., May
21, 008, H.Hrg. 11G 72.
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LOYROYHPHQW 4XHVWLRQV KDYH DOVR EHHQ DPDVEGEROM KRZ WHE
WLHQFH LV QRW H[WHQVLYH 6RPH VXJIJHVW WKDW FRQVLGHUDW
SUHYDLO RWKHUV VHHN WR FKDQJH WKH FXUUHQW SRVWXUH RI
VWLOO RWKHUV HIIRUW YV DW RDIMAHHYHE VWIKG! [ \WSWLHP B/\W HWRI XQGHUPL
ZKLFK WKH\ DVVHUW VWUXFN D UHDVRQDEOH EDODQFH RQ WKHV
DPHQGPHQW FRQFHUQLQJ VFLHQFH LV DGYLVDEOH RU SUDFWLFD
WKH FRVWY DQ®R WEHR M LWHHT RRUHGHWVHQVLYH GDWD SDUWLFXODU
OHVN@RZQ VSHFLHVY 0DQ\ UDUH DQG HQGDQJHUHG VSHFLHV DUH
WR ILQG RU EHFDXVH LW LV GLIILFXOW WR ORFDWH HQRXJK RI W
DGGLWLRQ UHVWULFWLRQV RQ DFWLYLWLHYVY WKDW PLJKW DIIHF!

7KLV UHSRUW DSSURDEFEK HWV RKQHS LWBAXSQNEXVVREDGLFRQWURYH U
RYHU WKH ODVWKIHBROGH R \2FAKIIMW H/ EQHIHGHIND ODQG ZKDW LW |
FDQQRWVGRDFNJURXQG IRU DVVHVVLQJ WKH DGHTXDF\ RI VFLHQF
UROH RI VFLHQFH LQ WKH OHJDO DQG SROLF\ (6$ FRQWH[W F>
XVH RI LQIRUPDWLR\Q) BQIEQGFLABF DQG OHJLVODWLRQ WR DGG
UHODWLQJ WR (6% VELHQFH

Quetsi oning the Adequacy of Sci
in ESA Actions

BHYHUDO VLWXDWLRQV KDYH IRFXVHG FRQJUHVVLRQDO DWWHQW
VFLHQFHP SOHVLIQUOX VW\WQDMW RI GLIIHUHQW W\SHV Rl VFLHQWLILF
DOOHJDWLRQV RI VDPSOH WDPSHULQJ LQ SRSXODWLRQ VXUYH\V
WUHDW KOWSMRBEDIJDWHG 6ABPEGRAU VHD OLRQ SURMKIFWLRQ DQG
1RUWKLBIF ILVKHU\ PDQHIHWPMQW) DQB\ ZROYHYV

Canada Lynx Survey

%HIRUH WKH & D) DRI D GZHQWN DV.VWHG IHGHUDO LQWHUDJHQF\ JUR:
D WKHBH QDWLRQZLGH VXUYH\ RI KDELWDW LQ WR GHWHFW W
O\Q[ D VSHFLHV WKHQ XQGHU FRQVLGHUDWLRQ IRU (6$ OLVWLQ.

VDPSOLQJ DUHBBWBVVHDPHUDMMDFPSOHY ZHUH FROOHFWHG DQG C
FKDUDFWH GHQWLAV WKRH \KDHRLM D PVBIOBIW REBIWXEELQJ SRVWV $ S|
L HKIDWI D O\Q[ KDLU VDPSOH LQ DQ DUHD DOUHDG\ NQRZQ WR [
W KHOS FDOLEUDWH VXUYH\ HIIHFWLYHQHVV ,I D KLW FDPH IURF
XQNQRZQ WUDFNLQJ VXUYH\V LQ VQRZ DQG RWKHU LQYHVWLJDW
7KHVH WUDFNLQJ VXUYH\V DQG DV VR F L DOSHG HMORUHR/YDLH DWK IHR I MV
DQG VLJQLILFDQFH RI O\Q[ RFFXUUHQFH LQ WKH DUHD $ FRQFOX
ZDV QRW DXWRPDWLFDOO\ PDGH IURP VXUYH\ KLW LQIRUPDWLRQ
O\Q[ HJ DQ HVFDSHHDIWRP PHBAQ@L QX RU ZLOG EXW WUDQVLHQV

&RQWURYHUV\ DURVH IURP PHGLD UHSRUWY RI SRVVLEOH LUUHJ.
O\Q[ VXUYH\ VDPSOHV 6HYHUDO IHGHUDO DQG VWDWH UHVHDUFI
ZKLFK RWGEGRIHQ FROOHFWHG QDWXUDOO\ IURP WKH ZLOG WR WH

965 Federal Registe1 605116086 (March 24, 2000) listed the species as threatened across the northern tier of 11
states from Washington to Maine, plus Utah and Colorlde.species was not listed at the time in New Mexico.
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SURFH®BXKKHWH VXEPLVVLRQV ZHUH QRW LQ WBRPSODQQHG SURWR
LQGLYLGXDOV IHDUHG WKDW XQSODQQHG WHVW VDESSOHV PLIJKW
SURWHFWHG O\Q[ DQG LPSRVH DGGLWLRQDO UHVWULFWLRQV RQ
PHGLD FRYHUDJH PD\ KDYH VHQVDW LR GDIRL [HHZ W B I LWL DAX XD VR Q
DGGHG WR WKQHRDOQYDQJIH DV D UBPSOWVRI WKH LUUHJXODU V

$QRWKHU LVVXH UHJDUGLQJ OLVWLQJ Rl O\Q[ LOOXVWUDWHV WK
HOXVLYH VSHFLHV ZKRVH UDQJHV DQG EHKDYLRUV DUH QRW ZHO
O\Q[ LQ 1HZ OH[LFR ZHUH FRYHWHIGQ EGE®KX WHW D W I @ KQHRUH WKH ¢
WKRXJKW WR EH WUDQVLHQW RU QRWLYQL WK®H1E X H MR FIRQF DY BIG
WRR IHZ VQRZVKRH KDUHV +RZHYHU IXUWKHU UHVHDUFK VKRZH
DEXQGDQW WKHUH WKWQ 2SUSYLRKXWO\ WKR)MRUHVW *XDUGLDQV 6
1IDWLYH (FRV\VWHPV $QLPDO 3URWHFWLRQ ,QVWLWXWH $QLPDO
JRUHVW :DWFK DQG 6LHUUD &OXE 5LR *UDQGH &KDSWHU SHWLYV
LQFOXGEVSRUWRERWKHUQ 1HZ OH[LFR 2QH PDMRU LVVXH LQ WKH
ZKHWKHU DQ\ O\Q[ IRXQG LQ QRUWKHUQ 1HZ OH[LFR ZHUH VLPSO
ZRXOG HYHQWXDOO\ GLH RXW DIWHU EHLQJ XQDE®&BJWR ILQG DG
DQLPDOV UHSUHVHQWHG D VLJQLILFDQW SDUW RI WKH SRSXODW
SRUWLRQ R IJWKQHI N SAHDALHIVQWHG LQFOXVLRQ LQ WKH OLVWLQJ E:
E\ RWKHU KLJKRHW BVVRIQWGEHMKRID DLBWLRULGMHFRN WKH OHDVW
SRVVLEOH OHYHO

'HVLJQDWLRQ RI FULWLFDO KDELWDW IRU WKLV VSHFELHV KDV DO
'"HIHQGHUV RI :LOGOLIH VXHG ):6 WR IRUFH GHVLJQDWLRQ RI FUL
IRWKH 'LVWULFW RI &ROXPELD LQVWUXFWHG ):6 WR SURSRVH FUI
WR LVVXH D ILQDO UXOH IRU FULWREDIRKXBEEWDW E\ 1RYsHPEHU

GHVLJQDWHG DSSUR[LPDWHO\ V T X DVUWI DRALIOW VORQ B B VW WHD O K
.RRFKLFKLQJ DQG 6W /RXLV FRXQWLHY ORQWDQD )ODWKHDG [
&KHODQ #®XEWXVH ERXQGDULHV ZLWKLQ WKH FKRVHQ VWDWHYV
RWKHU SURWHFWHG DUHDW VWKQG\BHKDEVMW RWY B WKV B WIHW\WZH G

HQYLURQPHQWDO DQG VFLHQWLILF JURXSV FKDUJHG WKDW HYHC
DQRWKHU VXLW ZDV ILOHG WR H[SDQG GHVLJQDWHG FULWLFDO K
DUJXHG WKDW WKHQBBWINXNIDWHL. RQ ¥DWLRXY VHEHRQMLILF JURXQG
):6 GHWHUPLQHG WKDW WKH FULWLFDO KDELWDW VKRXOG EH H[S
PLOHV LQ SRUWLRQV RI ODLQH OLQQHVRWD ZFHW@MIWDOORQWDQD

10 Testingblind reference samples is typically an important element in scientific analysis control, but submitting the
unplanned samples for testing was not part of a written protocol agreement with the testing laboratory. A lack of intent
to defraud may be indicateby reports that the biologists told others what they were doing, recorded the samples as
being blind checks in their sample logs, and supplied sample numbers to the testing facility that were not part of the
VWXG\TV FRRUGLQDWH V\VWHP

BL7HG :LOOLDPV/LHV DQG 0Au@ubbn MagadinéMay-June 2002): 283. For details, see GAO

Report GAG02-496T,Canada Lynx Survey: Unauthorized Hair Samples Submitted for Andlisishreepage GAO

report concluded that samples were submitted outsidewh ¥ &S\TV SURWRFRO ZLWKRXW GUDZLQJ LQIHUH
deception.

1274 Federal Registe6693866950.
1370 Federal Registe6829468328.
1471 Federal Registe6600766061.

15 For example, see comments by Defenders of Wildlife, availalbiggat/www.defenders.orggsourcegublications/
programs_and_policwildlife_conservatiorimperiled_peciesynx/lynx_critical_habitat_comments.pdf
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‘DVKLQJIJWR® QRUWKZHWW:HURONRPREONQRZOHGIJHG WKDW D IRUPHL
DVVLVWDQW VHFUHWDU\ DW WKH 'HSDUWPHQW Rl WKH ,QWHULRU
UHGXFHG WKH HDUOLHU GHVLJQDWLRQ

7KH FULWLFDO KDELWDW IGH \ENMNQIOKMYDRQ V¥ D § DU KHOGHHGU DQY® IOV W
ZKLFK IRXQG WKDW ):6 KDG QRW FRQVLG H®HGHWRK UHHW RQRPL R G P
DSSOLFDWLRQ RI WKH FULWLFDO KDELWDW GHVLJQDWLRQ LQ WK
LQDGHTXDWHRDHYDWIL@ QDVKLQIJWRQ $Q HDUOLHU GHFLVLRQ E\
FRXUW DOVR IRXQG WKH FULWLFDO KDELWDW GHVLJQDWLRQ I0OTL
FRQVLGHUHG WKHRFFXWXMEG\DBHDVYQIQ FHUWDLQ QDWLRQDO IRUH

Hat alye Sal mon

IDWXUDOO\ VISUDHQH®W LEDVK O\ GLYHUVH DQG WKHUHWKIHQOFRQVLGFH
WKH JHQHWLFDOO\ PRUH VLPLODWEBEBWFKIHHQWLVK V& RDYH TGL/QWL
EHWZHHQ KDWFHKG WD\QG ZLOG VDREREWWRGEP BRWMWHWWYHU WKH \}
WHVH GLVWLQFWLRQV KDYH EHHQ,RR QW UR)YSHLAMDOHG LIONV W H, QRAUHDLO
+DWFKHU\ /LVWLQJ 3ROLF\ RQ KRZ WR FRQVLGHU KDWFKHU\ ILVK
VDOPRQ DQG VMHHWHOKHDIRQ WHHAEP SROLF\ FRQFOXGHG WKDW KDW
VDPH HYROXWLRQDULO\ VLIQLPUFBIQW XA\ (B3HOGMUWN. @ GRXVKV |
WKH LQWHULP SROLF\ YLRODWHG WKH (6% E\ OLVWWWQUJ EHORZ WK
KDWFKHU\ DQG ZLOG VDOPRQ ZHUH LQ WKH VDPH (68 WKH\ VKRX

10)6UHYLVHG WKH SROLAV @GR ALNIIIRQIANVIFEHRH WVPEERQU M +/3

ZDV UHOHDVHG IRXUXARPK W/GDUHHYEWER FRQVLGHU WKH VWDWXV
(68 DV D ZKROH UDWKHU WKDQ WKH VWDWXV RI RQO\ WKH ZLOG
ZKHWKHU WR OLVW WKH VSHFLHVY ,W DOVR SURYLGHYVY WKDW WK}
ZLOG ILVK

7ZR VXLWMVIZOHG LQ WZR GLIIHUHQW GLVWULFW FRXUWV 2QH VX
VWHHOKHDG WURXW 7ZR W\SHV RI JURXSV VXHG LQ WKH VWHHO
FRQVLGHUHG DV GLVWLQFW IURP KDWFKHUQ)BLWIR PDQMEHIQRXSV W
GLVWLQFWLRQ EHWZHHQ WKH RULJLQV RI ILVK 7KH FRXUW IRXQ!
EDVHG RQ WKH EHVW D¥ DK FRXK W A RKQ\G LWMBEH GOGEDPGHHUNPDL Q H

SXUSRVH R3 WK s Y64/ HU Y W/ QDWDQUID BR SHHDD WIXRIGWR WEE IEWR X U W

VFLHQWLILFDOO\ TXHVWLRQDEOH ZKHWKHU ULVN DVVHVVPHQW F
GHWHUPLQDWLRQV FRXOG EH DSSOLHG WR ILVK SRSXODWLRQV W
VLQFH WKAHBUHLGHWLLIIHG WR EH DS SO M GRZRDM LW W LZQ.D 8 1 | V WKH HC
IURP HQGDQJHUHG WR WKUHDWHQHG EW%XSS WK FRXKHN+ XS EBQ @
10)6 GHFLVLRQ WR LQFOXGH KDWFKHU\ DQG ZLOG ILVK LQ WKH V

16 74 Federal Registe8616.
1774 Federal Registe8617-8618.

18 Wyoming State Snowmobile Association v. U.S. Fish and Wildlife Seriloe03CV-00095F, 2010 WL 3743933
(D. Mont. September 10, 2010).

19 Alliance for the Wild Rockies v. LydeNo. CV-09-73-M, 2010 WL 3023652 (D. Mont. July 28, 2010).
2058 Federal Registet 7573, at 17574 (April 5, 1993).

2! Alsea Valley Alliance v. Evand 61 F. Supp. 2d 1154, 1161 (D. Or. 2001).

2270 Federal RegisteB7204(June 28, 2005).

23 Trout Unlimited v. LohnNo. CV060483JCC, 2007 WL 1795036 (W.D. Wash. June 13, 2007).
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7KH 1ILOQWKRRXUWXRW$SSHDOV XSKHOG RQO\ D*SRAUHNLRQ RI WKH V
DSSHOODWH FRXUW GLVWLQJXLVKHG EHWZHHQ WKH WZR VWHSV
DQG WKHQ GHWHUPLQLQJ ZKHWKHU WKH VSHFLHWKVKREOG EH OL
WKDW WKH HIITHFWV Rl KDWFKHU\ ILVK RQ ZLOG ILVK FRXOG EH F
GHILQLWLRQDO VWDJH 7KH FRXVMHR¥H GCLOWHKRWLR QW R RW)}6G
QRW EH VFLHQWLILF FRQVH QWK UKD SRVAIIWRKELWRBUHD K R R W
FRXUW UHYHUVHW WRE GLRZIHW KIRX BVRZQOLVWLQJ WKH ILVK ZDV |
KDWFKHU\ ILVK GLG QRW QHFHVVDULO\ SXW ZLOG ILVK DW ULVN

$ VHFRQG VXLW ZDV EDVHG RQ KRZ WKBIVH 3VDKIFH FWKGW B8 e RBQW K
SURSHUO\ FRQVLGHUHG KDWFKHU\ DQG ZLOG ILVK DV KDYLQJ GL
GHFL¥TIR® FRXUW UHMHfWHGEPMQMW SWIOD Y WISHFLDO UHJXODWLRQ®
VDOPRQ KDG WR (RREDODWX@HIRUPQ@G WLOG ILVK 7KH 1LQWK &LUFXI
ORZHUW BXHFWVLRQ

Steller Sea Lions

7KH ZHVWHUQ SRSXODWZRQORV®MWBY HQGPBDHWHRXQGHU WKH (i
WKHLU DEXQGDQFH KDV EHHQ G6WD UQILL@JI IIRQY WVBIWHUDO G G)BDSUHH
WKUHH ELRORYWKDW RZHUH EQVHG RQ WKH K\SRWKHVLV WKDW LQ
3DFLILF FRG DQG $WND PDFNHUHO RII $ODVND ZDV FDXVLQJ ORF
WKHUHIRUH VWD UDMLRQJV6 VEHQWHBVVBIPRQJ FRPPHUFLDO ILVKHUPH:
LWV ELRORJLFDO RSLQLRQ RQ D VFLHQWLILFDORQXPWIHYWHG K\
OHYHOV DQGQESWHWEWKHEHWVH 10)6 LQVLVWHG RQ D KLJKHU VWDQGTL
VFLHQFH XQGHUBWKN WMQYQXVRBAU\ &RQVHUYDWLRQ DQG ODQDJHP
ILVKHU\ PDQDJHPHQW PHDVXUHV WR DGGUHVV ORFDOL]JHG ILVK C

,Q D IRXUWK ELRRP® XMFHORU REEMDLROHR0)6 WRRN D GLIIHUHQW
DSSURDFK DIWHU 6WHOOHU VHD OLRQ IHHGLQJ VWXGLHV DQG S|
TXHVWLRQV DERXW WKH ORFDOL]JHG GHSOHWLRQ KSBRWKHVLV /L
2 Q UHVSRQVH 10)6 SXEOLVKHG DQ DGGHQGXP WR LWV
WKH HITHFWV Rl WKH ILVKHULHY RQ 6WHOOHU VHD OLRQV DQG W
3URJUDPPDWLF 6XSSOHPHQWDO (QYIGJBRRPRIQG RO ' HFLIVER G6 W D W F
FRQFHUQLQJ WKH $ODVND HDRXQ'GIENKEMVKHU\10)6 UHVWULFWLF
FRPPHUFLDO $WND PDFENHUHO DQG 3DFLILF FRG ILVKLQJ LQ WKH
BWHOOHU VHD OLRQV URSVQVWH® WK DV \WRIDMWLRHEXNDOOHQJILQJ

24 Trout Unlimited v. Lohn559 F.3d 946 (9Cir. 2009).

25 Alsea Valley Alliance v. Lautenbacher, No.-6693HO, 2007 WL 2344927 (D. Or. August 12007).

26 Alsea Valley Alliance v. Lautenbached19 Fed. Appx. 588 {9Cir. 2009).

27 For more background on this issue, bp://www.fakr.noaa.goptotectedresourcestflers/default.htm

28 These opinions were related to consultationheneffects of the authorization of groundfish fisheries in the Bering
Sea and Aleutian Islands region under the Fishery Management Plan (FMP) for Groundfideoingy&ea and

Aleutian Islands Management Area, amidthe authorization of groundfish fisheries in thelf of Alaska under the

FMP for Groundfish of the Gulf of Alaska, including the prosecutiopaséllel groundfish fisheries in Alaska state
waters These FMPs wergeveloped by the North Pacific Fishery Management Council and approved by NMFS under
the authority of the MagnuseBtevens Fishery Conservation and Management Act.

29 Greenpeace v. National Marine Fisheries Sephime C980492Z, Agreed Order at 2 (W.D. Wash). For a detailed
GLVFXVVLRQ RI WKLV OLWLJDWLRQ VHH -HUU\ OF%HDWK 3*UHHQSHDFH Y 1DWI
DQG &RPPHUFLDO )LVKHU L A&k Qau\ReHevL. RU(ME 281 MPL F -~

30 For a copy of the December 2010 biological opinion, fishery management response, and subsequent litigation, see
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GHWHUPLQDWLRQ WKDW FRPPHUFLDO ILVKLQJ MHRSDUGL]HG WKI
WR SUHSDUH DQ HQYLURQPHQWDO LPSDFW VWDBWHPHQW IRU 6WH

Gray Wolves in Eastern States

: ROYHV DUH DQ DGDSWDEOH VSHFLHV DV VKRZQ E\ WKHLU EHKD
WUHPHQGRXV YDULIHIDWURDWERQW WO FRORU VL]H DQG ERQH VWL
PDPPDORJLVWY WR GHVLJQDWH ZROYHV LRUGEREXGRQWLRQNDV D\
ZKHUHDV RWKHU H[SHUWV ZRXOG UHFRJQL]H RQO\ D VLQJOH VSH
FRPPRQO\ GHVFULEH WK P SRIVSROQ QBEMEKS VR QW KHLU LQFOLQDWLR
FODVVLI\LQJ RUJDQLVPV $V WK HRYBIPHR/RVW HIH W ROPXLREL-PULYHD G H
DQG VHH RQH RU D IHZ VSHFLHV SHUKDSV ZLWK VRPH YDULDWLF
WKRVH GLIITHUHQFHV GLYLGLQJ D VSHFLHV LQWR@®DAQ VXEVSHFL
PDPPDORJLVW ROWHVMWO\WEBH YHWXMPD RS XRQMWYWY VD\ WKDW |
WHOO WZR DQLPDOV DSDUW WKH\ SODFH WKHP LQ GLIIHUHQW JF
SODFH WKHP LQ GLITHUHQW VSHFWHKWLIXRSISBQ HQNM DDRIWK X\Q LLy
LV QHLWKHU D GRJ QRU® EHDU WKH\ FDOO LW D FDW

JRU ZROYHV ZKLFK DUH RU ZHUH IRXQG LQ WHPSHUDWH DQG S
+HPLVSKHUH VRPH REVHDHYBOWHKDWSWKWWH DWH DV PDQ\ DV VXE
1IRUWK $PBHQGF LQ (XUBRSRWHBHAHEWO\ OXPSHUV KDYH KDG WK
VFLHQWLILF FRPPXQLW\ +RZHYHU WKDW WLGH PD\ EH FKDQJLQJ
'LOGOLIH 6HUYLFH ):6 SURSRVHG UHFRDQLYLQUEDBGAIUGLROHFL}
WR WKH JUD\*PTK3H ZHR® YROIEHLQJ FRQVLGHUHG IRU WKLV QHZ VS
OLYHG SULPDULO\ LQ WKH HDVWHUQ 8QLWHG 6WDWHYV

,Q WKH (63 FRQWH[W WKH DFDGHPLF GHEDWH KDV FRQVLGHUDEC
LOLVWHG IRU H[DRSRHEDWHKHIHRR®® RI WKH VSHFLHV RI JLEERQV
JHQXV DUH DOO S U RSDHAW HIX BLWY WOIIEU OWKHIQ DOO ZROYHV VXEV
EHORQJLQJ WR WKDW VSHFLHV) :BUR Q DOXSUHR/\WH K BWM GV K#RIZHH DHUW
FRPPRQO\ UHIHUUHG WR DV ZROYEBD QEX \DWSXF® GRKBRWEROR @J
ZRXOG ORVH WKHLU (6$ SURWHFWLRQV XQOHVV RU XQWLO WKH\

JURP D VFLHQRILL@GWVYURDWLQJ ZROYHV IRXQG LQ WKH HDVWHUQ
VSHFLHV LV QRW DVVXUHG )ROD PPDPS ©FH AL K N CR.GY RUK\B\RB\WY @/6FH
YDOLGAD LR/ W MRLVWLQFW VSHFLHY DQG FRQEWXGHV WKDW H

http://alaskafisheries.ia@.govprotectedresourcestéllersésabiopfinal/1210.htm

31 Alaska v. Lubchenco, N@:10-cv-00271(D. Alaska January 19, 2012). For general information on the EIS
preparation, selttp://alaskafisheries.noaa.geustainablefisheriesdlpmeiskscopingissues0512.pdf

32 For example, shouldimate change continuand arctic snow coverontinue todiminish, will the genes for white

coats diminish irthe arctic wolves? That may be likely, sirigit-colored wolves would be at a disadvantage in much
of the year and over a growing area. Natural selection would then tend to disfavor these animals and their offspring.
B¥*HRUJH *D\ORUG 6LPEYREVRKEGDVQEILFDWLRQ DQG Bulktih&E@BOVVLILFDWLRQ R
American Museum of Natural Histgryol. 85 (1945), p. 2Debates over the proper classification of species are not
rare, particularly for vertebrates; only the listing afpeecies and the need for legkdrity over what is protecteshd

what is not bring such debates into a practical realm

34 Seediscussion, citing various authors, in L. David MeEhe Wolf: The Ecology and Behavior of an Endangered
Speciespp. 2931 (Gaden City, NY: Natural History Press 1970).

3576 Federal Registe26086 (May 5, 2011)The comment period was later extende@éptember 26, 201No action

has been taken on the proposal to date.

Congressional Research Service 6



The Endangered SpecieScihAencahd “ Sounc

HTXLYRADZHYHU LW GRHV QRW FXUUHQWO\ FRQVLGHU WKLV ZRO
ORUHRYHU WKH 1RUWK $PHULFDQ FRQVRUWLXP Rl QDWLRQDO SL
7D[RQRPLF ,QIRUPDWLRQ 6\WWHP ,7,6 WKHNWDRXYRP\ DRIG/LGHUH (
WD[RQRPLF YDOLGLW\ LQ WKH 8QLWHG 6WDWHV DQG LWV WHUUL!
FRQVLGHUV WKEW ZRPLHDW BDQYVKIXSROLWBEWRGHEDWH FRQVLGFH
UHODWHG WR PLWRFKRQGULDOK1BU PRIUSKNRRRI Y LMWL 6 R GRAMHR/I W
YDULDELOLW\ Rl ZLGHO\ GLVWULEXWHG VSHFLHV DQG WKH H[WU
FRQFOXVLYH HYLGHQRBHF&DKQ U FXI.OQVWKRI REDYRQ@PLF O/MVDW XV ZR X
DQ\ UHPDLQQ @QREDPMWIRQ WKH EDVLV Rl WKDW QHZ VWDWXV UDW
FRQVHUYDWLRQ VWDWXV 2QO\ D QHZ GHFLVLRQ WR OLVW ZRXOC

Climate Change and Sound Science

,Q DQRWKHU YHUVLRQ RI VBK({b % HEBDM HRRXM U W FLHV\QFR @ @ KH XV H
(63 GHFIP\DLRLQDJ SHU VH DQG PRUH RQ WKH XVH Rl WKH DFW WR I
LVVXH 6SHFLILEDOO\ VRPH KDYH DUJXHG WKDW WKH (6$ PLIKW
JDV HPLWRZARDMNHU \HDUV DIWHU WKH WKHRU\ ZDV SURIIHUHG QR
FRQVLGHUHG WKLV LVVXH

7KH LGHD DV VSHDUKHDGHG E\ WKH &HQWHU IRU %YLRORJLFDO 'L
10)6 WR OLVW DV HQGDQJHUHG RUWHKKBBMWHQMH E VY R U LROOO DEH. DI
DIIHFWHG E\ FOLPDWH FKDQJH 2QFH D VSHFLHV LV OLVWHG WKl
VXEVWDQWLDO JUHHQKRXVHIUDNGIBRYWIUROYD Y WRW BDNNWVRIDDQ XQ
RI WKHVH VSHFLHMNVAR®HUEN6WKH HIITHFW VXFK HPLVVLRQV KDYH
WKH VE&HDARIIWWDW 7KLV FRXOG IRUFH QHIJRWLDWLRQ RI DQ LQFLG|
FRQGLWLRQV WR OLPLW JUHHQKRXVH JDVHYV

&DVH ODZ KRZHYHU GRHV QGRBW. \GHRFRGVDWUD® H MMRDWHF KB W WR
FOLPDWH FKDQJH DUJXPHQWYVY ,Q WKUHH FDVHV ZKHUH (6% FKDO
UHODWHG WR SRZHU SODQWYVY RQO\ RQ3D D@ YRIOYHIG &FFOLPWWH FK
(QYLURQPHQWDORERDMIGNLWEZ BV)QRW FOHDU ZKHWKHU WKRVH F
WKH (6% RU RQ DQRWX HDW @HIDWKE &M BXIIDNVE&OXEHY 8 6 $UP\ &RUS
(QJLQ¥BUWODLP ZDV PDGH WKDW HPLVVLRQV KDUPHG VSHFLILF V
GLG QRW DOOHJH JOREDO KDURDOPLRHOBKIEZRDEMUIZDARRDGH LQ
UHYLHZHG WKH (6$ FODLPV ILQGLQJ S USRANGK® BY DWBVRQBDRLI
*DV DQG (OMRKWEBRKUW KHOG WKDW W K YRS KXG GRW LPWHR) KIDRIF
VSHFLHVY UHODWHG WR D SRZHU°SODQW ZHUH QRW EDVHG RQ *+*

'"HVSLWH WKH DSSDUHQW ODFN RI OLWDMNDEHIRIHBSUWVREMHG RQ FO
UHJXODWRU\ FKDQJHV ZHUH PDGH WR OLPLW IDBEHREHWY EDVHG R
):6 FKDQJHG WKH UHJXODWLRQV WKDW GLFWDWHG KRZ D 6HUYLF
RQ OLVWHG KRR\HF UHW XODWLRQV ZHUH HIIHFWLYH RQO\ IURP -DQ>

36 Don E. Wilon & DeeAnn M. Reeder (editor$)lammal Specieof the World. A Taxonomic and Geographic
Referencé3™ ed), Johns Hopkins University Pre2005

37The ITIS data base is tme athttp://www.itis.gov/

38 palm Beach County Environmental Coalition v. Florida, 651 F. Supp. 2d 1328 (S.D. Fla. 2009). Plaintiffs also had
alleged violations of the Clean Air Act, National Environmental Policy Act, and the Clean Water Act.

39645 F.3d 978 (BCir. 2011).
40776 F.Supp. 2d 1007 (N.D. Cal. 2011).
4173 Federal Register6272 (December 16, 2008) (effective January 15, 2009).
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DIWHU &RQJUHVV DRWHG ™ KD@MWWKPMP SHQULRG RI UHJXODWRU\
GHILQLWLRQV UHODWHG WR WKH HUHEQ/I\R RF HD QFRHEW HR @/LFHHWH P
YLHZ WKDW WKHUHRL¥RIR/ X¥EWXR Q HRIHGIW QRRXW H LIDXVEL RI@ LW R LFOJ
ZDUPLQJ DQG LWV DVVRFLDWH GHVBSVHVW KRHQ UHMMWRFID GV VS FRLIHW K
LW GRHVY QRW DSSHDU WKDW WKH VFRSH RI HIIHFWWOWDRQ[SDQG
DOUHDG\ OLPLWHG UHYLHZ WR WKRVH HIHFWV ZLWK D UHDVRQD

$QRWKHU UHIJXODWRU\ FKDQJH RI WKH VDPH WLPH SHULRG LV VV
LQFLGHQWDO WDNHV RI SR CKHU DEJHHIMUF\R BAFRMIL B Y\ DVBHE IRFRVSZOKCHMINAD W
7KH SRODU EHDU ZDV OLVWHG XQGHU WKH DFW SULPDULO\ GXH \
FOLPODYWH SRODU EHDU UHJXODWLRQ SUHYHQWYV D ODZVXLW FODI
RWKHU WKDQ $ODVNIEKDUFH G QWKXIHJBR®D\ FDXVLQJ LWV LFH IORI
ODZ WKDW DXWKRUL]JHG UHYRFDWLR® /Rl WKHOMR JIDXXOWMRRIQW G LV
UHYRFDWIKRHQSRODU EHDU UXOH EXW WKH 6HFUHWDU\ RI WKH ,Q'
GLG QRW DFW WR UHYRNH WKDW6UGBWL J2XD WIFE FCESSLUR[LPDWHO\
VTXDUH PLOHV RIIVKRUH DQGWREDIORKBEIL @ B MBISRNDWRVH FV SHF L H
5HJLVWHU

General Political Influence Charges

,Q DGGLWLRQ WR VSHFLILF FODLPV RI SRRU VFLHQFH VXFK DV W
PRUH JHQHUDO LQWHUIHUHQFH LQ VFLHQWS ULRA LGOHEZ BUBIDR PV X QG I
FKDUJHV WKDW D IRUPHU G H S)QMtHRM\RLLY VWHSQW WHHFQ W WD W \Z Bl \D OV
RIILFLDOV ZHUH UHVSRQVLEOH IRU FKDQJLQJ D QXPEHU RI GHFL
VWDII 7KH '2, ,QVSHFWRU *HQHUDO ,* IRXQG WKDW WKH RIILFLI
ZLWK VFLHOQMQDMFLREWHWBBDUGLQJ HQGDQJHUHG VSHFLHV 0V O
WKHUHDIWHU ,Q D KHDULQJ EHIRUH WKH +RXVH &RPPLWWHH RQ
‘2, GHSXWKWRUSHQHUDO 0DWKMQGDOLGDGRWAQRHVWLIDWH D
WKOIGF BHVLGHQW BEHRGIYHPHQW LQ VRPH Rl WKH GHFLVLRQV EX
KDG EHHQ DZDUH Rl WKH DOOHJDW PRI@CYHDEN WKH PR PRLVEWPIH 5H ¢
DUJXHG WKDW HYHQ LI WKH LQYROYHRDYWM E AFXQJUMSU RBKH FRQ\

$V D UHVXOW RI WKH ,* LQYHVWLJDW L RH)GHFG W RB W AR QFHD\QLRC
HLIMSHFLHWIZKQWGE SUDLNVLAMHGBRZ3IMKE SHHDRD PR XVHQ SLFWXUH

ZLQLH&®UUR\R WRDG VRXWBRIHKMHU @ XDHIGR® IORIH® QG &DQDG
O\@P[7KH UHFRQVLGHUDWLRQ FDPH DIWHU ):6 UHJLRQDO GLUHFWR

4274 Federal Registe?0421 (May 8, 2009){: LWK WKLV ILQDO UXOH WKH 'HSDUWPHQW RI WKH ,Q'
Commerce amend regulatiogeverning interagency cooperation unftee ESA] In accordance with the statutory

authority set forth in the 2009 Omnibus Appropriations Act( 1118), this rule implerents the regulations that were

in effect immediately before the effective date of the regR&® LVVXHG RQ 'HFHPEHU ’

43 73 Federal Registeat 47872

4450 C.F.R. 802.02.

4550 C.F.R. 817.40(q)(4). See alGR®S Report RL3394Rolar Bears: Listing Under the Endangered Species #\ct

Eugene H. Buck, M. Lynne Corn, and Kristina Alexander

46 73 Federal Registe28212 (May 5, 2008).

73(QGDQJHUHG 6SHFLHV 2I1ILALWY pOO\WRRGYFRYQIGXEML BQWLILFDAYWHJIULW\ RI1 ,QW
Environmental Report (BNAQAugust 1, 2007, p. 4.

48 Since the announcement of the review, these species have been the subjegeaf fiegiews, proposals for revised
critical habitathew ranges, and proposed rules for listing. For more information on each species, see the FWS
endangered species websitdip://www.fws.govéndangeredildlife.html. Currently, two of thesepgcies are listed
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LQIOXHQFHG WKH RXWFRPH ZLWKRXW D VFLHQWLILF EDVLV 2Q $
'LYHUVLW\ LFGIHRSI R @QVRMQW WR VXH '2, FODLPDLQOWHUIHUHQFH
FRQFHUQLQJ OLVWHG VSHFLHV &ODLPV FRQFHUQHG SULPDULC
KDELWDW LQ D QXPEHU RI VWO MWHY REX BRI QN RHGERHK MAR) UDVY & G |
RWHKIBUWHVVXUH FLWHG IRUUWKMHUBEW LVDR'®RYEZOG EXW RWKHU '2,
RIILFLDOV ZHUH DOVR, Q DRI WQ R\DKW FQ RN HH UHYLHZV ZKLFK F
LOQWHUIHUHQFH LQ VFLHQWLIKHD QUHY\WHZV RB BPRDAXM\FHG BWHY
GHFLVI[BPSYOHV LQFOXGHG D UHYLHZ RI WKH SURSIRYGI® OLVWLQJ
UHM[DPLQDWLRQ RI WKH UHFRYHU\ SODQ DQG WKH UHGXFWLRQ LC
QRUWKHUQ %YSRWWHG RZO

BRPHGHHUDO FRXUWYV UHMHFWHG ):6 GHWHUPLQBWLRIQ@XHQFS$D UW
JRU H[DPSOH WKH WLPHOLQH IRU GHWHUPLQLQJ EXOO WURXW FI
&RXUW Rl 2UHJRQ EHEDXWH ®J IGHIW HQ SKHDMLHRID VPIDRMG KR V H

WKH 6RQRPD DQG 6DQWHZ% D HBDHIIDWY DD DMRGWKH DIJHQF\ E\ WZI

Science: The Interaction with

SGFLH@RMRXQG VEVHH®G XS DV GHVLUDEOH E\ DOO VLGHV RI WK
DUHHQ DV VXSSRUWLQJ D FHUWDLQ DFWLRQ EPRBRNHQSIEUW\ DQG

DQRWKHU $QG DW WLPHV RWKHU VWXGLHV DUH KHOG XS DV VX!
FRQWUDGLFWLRQV LW LV XVHIXO KB VA/[BEWPHQEHZ2KD D/QL (6 % KR QW H
VFLHQWLILF PHWKRG DQG F KRZ GR VFLHQFH DQG SXEOLF SRO

What Is Science?

7KH 1DWLRQDO $FDGHP\ RI 6FLHQFHY KDV JLY¥RLB QPHUIOA W\SLF|
SDUWLFXODU ZD\ RI NQRBLQQ® MERMQYFWKH[BRDQDWLRQV DUH OLP
REVHUYDWLRQV DQG H[SHULPHQWY WKDW FDQ EH VXEVWDQWLDW
FDQQRW EH EDVHG RQ HPSLULFDO FYWFEHQFH BVUKH QHRIW LDH SIDVU @R

DV HQGDQJHUHG DUUR\R WRDG DQG VRXWKZHVWHUQ ZLOORZ IO\FDWFKHU IR
one species of pictwwing fly, California redlegged frog, and Canada lynx (part of range)); and three as candidates

(white-tailed prairie dog, one species of pictwimg fly, and Canada lynx (in New Mexicdjhe Center for Biological

Diversity was a plaintiff in many of the lawsuits in this controverByeirhistory of the issues, species by species, can

be found ahttp://www.biologicaldiversity.orgpecieshdex.html

“3I(QYLURYV 7KUHDWHQ /HJDO $FWLRQ R QEfvirbkirDedtal Réws S¢QIRIQsiBOUHG 6 SHFLHYV ~
2007.

50 Seehttp://www.fws.goviountainprairiespeciedfirdssagegrouselThis species is designated as a candidate species

whose listing is warranted but precluded by other, higinierity species.

51 See E&E News aittp://www.eenews.nettnewspn200904/01/archive2 2ermsJulie+MacDonaldCarpenters

Indus. Council v. Salazar, No.Q809, 201(EL 3447243 (D. D.C. September 1, 2010). Critical habitat has not yet

been revised; a comment period on the proposed revision closed on July 6, 2012 (see Fish and Wildlife Service,
S5HYLVHG &ULWLFDO +DELWD W Stixlocthd&nithlid @utind/ K'H BeQeralSRRYSABRUB5E JuDe

1, 2012). The recovery plan update was published on July 1, 201htt@éecos.fws.godocstecovery_plan/
RevisedNSORecPlaf21_1.pdf

52 Alliance for the Wild Rockies v. Allen, No. 64813, 2010 WL 2015407 (D. Or. July 1, 2009).

53 Western Watersheds Project v. Fish and Wildlife Service, 535 F. Supp. 2d 1173, 1175 (D. Idaho 2007).

54 Center for Biological Diversity v. U.S. Fisma Wildlife Service, No. C049€4324, 2005 WL 2000928 (N.D. Cal.
August 15, 2005).

55 National Academy of ScienceScience and Creationism: A View from the National Academy of Sciences, Second
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D@JJUHIJDWLRQ RI IDFWV XQFRQQHFWHG ZLWK HDFK RWKHU UDYV
SKHQRPHQD WR SURG X FiZ KH E@®RZIRW WRHW IR ISKKBRPHQD 7HUPV »
GHVFULELQJ WKH QDWXUH RI VFLHQFH LBNOXQIE WFILHQWILILF IOF
DQG WRHRUHBWLILF NQRZOHGJH LV G\QDPLF FKDQJLQJ DV QHZ I
,Q WKLV VHQVH VFLREXWERPHXFIQRPW SHRERPH WKH EHVW DYDLOI
H[SODQDWLRQ RI QDWHKQ MKBEKHQRBARWLRIQ DYDLODEOH DW WKH
DQDO\VLV RI WKH GDWD PD\ HYHQ JLYH DQ HVWLPDWH RI WKH GF
ORUHRYHU VFLHQWLILF FRQFOXVLRQV QDWXUDOO\ GHSHQG RQ V
WKHYWLRQ RI ZKHWKHU DQ DFWLRQ LV OLNHO\ WR MHRSDUGL]H
QH[W \HDUV PLJKW KDYH D GLIIHUHQW DQVZHU WKDQ LI WKH W

Scientific Method
7KMFLHQWLILV PHW KKRHD DM B IKDARMLEBAB® GHILQHG DV

[i[nvestigating a system by formulating hypotheses (educated guesses based on initial
observations) about the behavior of the system, then making predictions based upon these
hypotheses, and finally designing experiments (or malabgervations) to test these
predictions. After several tests validate different predictions, a hypothesis becomes a scientific
theory or law. This process is the basis of western sciénce.

6FLHQWLILF PHWKRGV PD\ YDU\ EDVHRE RXHAVKNEREVW WDWHWBQ G
8vXDOO\ WKH VFLHQWLILF LQYHVWLIJDWLRQ EHJLQV DIWHU VRPH
HJ GDLU\ PDLGV ZKR KDYH KDG FRZSR[ UDUHO\ FRQWUDFW VPI
SZK\", W EHJLQV WKHQ ZLWE RPOKRERWKNDMLEQV H J KXPDQV ZKF
FRZSR[ DUH LPPXQH WR VPDOOSR[ 7HVWDEOH SUHGLFWLRQV DU
LQRFXODWLRQ ZLWK FRZSR[ ZLOO SUHYHQW VPDOOSR[ 'DWD DU
WR WHVW RMKH SUHGEBWILHQWY ZHUH ILUVW LQRFXODWHG ZLWK |
VPDOOSR[ 7KH GDWD DUH LQWHUSUHWHG DQG D FRQFOXVLRQ L
H[SHULPHQW HJ VLQFH WKH SDWLHQWYVY LQRFXODWHG ZLWK FR
LQRFXODWLRQV ZLOO SUHYHQW VPDOOSR[ ORGHOV H J HSLGH
GHYHORSHG WR GHVFULEH WKH SKHQRPHQRQ RU KHOS PDNH SUFE
I1RWHZRUWK\ UHVXOWY DUH RIWHQVPILHQWIKIHE SHKLU K XY XHDD @\QL
K\SRWKHVLV LV FRQVLGHUHG WR EH WKRURXJXOK H\RHODIWWHG LW L’
S’ODDbQG EHFRPHVY SDUW RI WKH ERG\ RI VFLHQWLILF NQRZOHGJH

Edition (Washington, DC: National Academy Press, 1999), p.1.diHafter referred to &Science & Creationism.

56 1n scientific inquiry, d#actmeans that the observation has been repeatedly confirmed and is considered true. A
hypothesigprovides a tentative statement that can be testéalv/s a descriptive generaltion about how some

aspect of observable reality behaves under stated circumstartbesnpis a weltsubstantiated explanation of some
aspect of observable reality that can incorporate facts, laws, inferences, and tested hyfothases& Creatioism,

p.1-2.

57Henry W. Art (gen. ed.)The Dictionary of Ecology and Environmental Sciecélenry Holt Reference Book

(New York: H. Holt, 1993), p. 479. The sequence of events described in the paragraph may be significantly modified
where extremeljong-range or longerm phenomena do not permit easy experimentation. In such instances,
hypotheses must be tested in other ways. Astronomy and climatology are fields in which such problems are common,
but researchers on endangered organisms also fadarsihallenges when the rarity of their subject precludes many
experiments.

58 Basic tools in science include systematic classification, numeric measurements, controlled variation of conditions,
replication of results by different observers, experimentdtjoisolating variables, predictions based on the law of
cause and effect, mathematical analysis, and more. For more informatidfcGemw-Hill Encyclopedia of Science &
TechnologyNew York: McGraw Hill), v. 16 (1992): 11317. Note, too, that therei® reason to confine this

definition to western science, although this form of thinking did arise in European civilization.
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UHPDLQ RIHQPWRDQHLRQQIRUPDWLRQ DULVHV W LV WKURXJK WK
JLYHV ZHLJKW WR WKH YLHZSRLQWY RI RQH VFLHQWLVW YHUVXV
VXUYLYHG RU HYHQ EHHQ VXEPLWWHG WR WKLWBURKBWY LV JL
KDV

6HYHUDO RI WKE8DUW B GCRPOGWWLRQ PRGHOVY KDP8 FHER@WLILF S
LPSRUWDQW LQ OHJLVODWLYH GLVFXVVLRQVY 6FLHQWLILF SHHU
LOWHUSUHWDWLRQVY DQG FRQFDXGLRRRHGH YH Y RBHIYGE. HZRW KWK G DX
REVHUYDEOH IDFWV ORGHOV KDYH ORQJ EHHQ SDUW RI WKH VF
PRGHOV H J '1$ VWUDQGYV RU YDULRXV VLIHV RI EDOOV WR UHS
IRUPXODV FRPSXWRUOUDIPXOCDQMERREHPRUIHUH EDVHG RQ VWDWH(C
LPSOLFLW DVVXPSWLRQV WKDW FDQ XVXDOO\ EH DSSOLHG WR SL
YDULDEOHV $V QHZ LQIRUPDWLRQ EHFRPHY DYDLODEOH PRGHO
GLVFDUGHKGY GWK@MWLRQ PRGHOV DUH D VHDPOHVY SDUW RI W
ZLWKRXW PRGHOV DQG PRGHOLQJ ZRXOG EH GLIILFXOW WR LPDJ
VFLHQWLILF WKHRULHV PD\ PONHUM) EH FLWHG E\ GHFLVLRQ

7KH VFLHQWIG L/ FGHRW W KNMQRQ ORUADA LRAVLRQDO NQRZOHGJH DQG F
VHQVH DOVR SOD\ DQ LPSRUWDQW UROH )RU LQVWDQFH HOGHU
ZKDOHV KDYH FDOYHG LQ D FHUWDLQ ODJRRQ DV IDU EDFN DV W
WKDW FHUWDLQ VSULQJV LQ WKH GHVHUW KDYH QMY HU EHIRUH J
GHFDGHV Rl H[SHULHQFH ZLWK D SDUWLFXODU VSHFLHV VRPHWL
VXFK LQIRUPDWLRQ KDV RIWHQ HDMM G IDMWW HDHWAHR® LY WRE SDV

,Q DGGLWLRQ PDQ\ FRPPRQ VHQVH REVHUYDWLRQV HJ WKDW
FRQWDLQ ORQJ VWUHWEFKHYV RI GU\ FUHHN EHG RU WKDW KHDY\ L
UXQRII PLJKW PHULWMKMXFGE WHR TDXWOQRQ EXW QRW WR YHULI\ LV
FRPPRQ VHQVH HVSHFLDOO\ ZKHQ VXSSRUWHG E\ VFLHQWLILF D
FDQ SURYLGH LPSRUWBDQIWLHES X0 GRRWEHU GHFLVLRQV

Ot her Scientific VaddieBpdadltriamg parency

7KH VFLHQWLILF PHWKRG KDV DW LWV KHDUW WZR YDOXHV WKL
DERYH EXW QRW RIWHQ VWDWHG D WUDQVSDUHQW DSSURDF
DYDLODEOH WR DOO SDUWUMVWRQEGS GD W H RBE@WIDQ XOL@MGE@ WKRUHIRU
UHMHFW SUHYLRXVO\ DFFHSWHG K\SRWBEHWHKW W QWULDEWSRUBEGE)\
XSGDWLQJ DUH WKH FOHDQVLQJ PHFKDQLVP WKDW JUDGXDOO\ V.
DQG HUWROPWD QORWY VFLHQWLILF DGYDQFHPHQW /RJLFDOO\ WKHC

59 More formally, anodel FDQ EH GHILQHG DV D 3VLPSOLILHG UHSUHVHQWDWLRQ RI D V\VVW
scale than tht of the original. A theoretical model is a mental construct that may be formalized into mathematical

equations or verbal descriptions. If accurate, it may be used to make predictions about the original system. Models can

also be physical; a flowchartdstwo-dimensional model of a system, and thdgmensional models or prototypes are

RIWHQ PDGH RI DLUSODQHYVY DQG RWKHU Yhelickonam\of EGplagykaHd SURFHVY RI GHYHOF
Environmental Science, 7. (This definition would probably havedn more precise if it had said that models whose

predictions prove to be false are inadequate, and the models must therefore be modified or discarded.)

60 Scientific history is all but littered with famous approaches that were once widely held andeatedréeven

WKRXJK FRQVLGHUHG 3JRRG VFLHQFH LQ WKHINLEG\BDPROXWRRERJLWBROK IRXW DKV
of medicine, Newtonian physics, Ptolemaic cosmology, etc. A transparexamgnation of these hypotheses, and a

commitment 6 updating the information on which they were based, led to their replacement with hypotheses which

more accurately explained available data. No doubt some widely held hypotheses of our own time will be replaced in

light of new data.
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VFLHQFH ZRXOG LQFOXGH D PHFKDQLVP SURYLGLQJ IRU D WUDQ\
QRW RQO\ WR UHYLHZ VXFK GHFLVLRQV EXW BFWDD GHWIRVIBRQY
UHPDLQ FRQVLVWHQW ZLWK WKH EHVW DYDLODIDOWKMBLIQQFH 2Q
VRPHWLPHV PD\ H[FHHG WKDW Rl WKH VORZ UHJXODWRU\ SUREH\
PD\ VWRSDGIXWDLQJ DOWRJHNWWWKHL SIQICHQ FODAN RIGXH WR IHDU R
KLGGHQ DVVXPSWLRQV WKDNW @D\ ADHBWVRHEHDICRWR GHFLVLRQ\
WKDW GRHV QRDW PHEIWEWHK H &H\WME D U G

Science and Policy

6FLHQWLVWPIONH3 8 ROBEF®IOOHUHQW NLQGV RI TXHVWLRQV 2Q W
VFLHQWLVWY GHDO ZLWK IDFWV DQG REVHUYDWLRQV DORQJ ZLW
ZLWK VRPH Rl WKH ODWWHU SRWHQWLDOO\ XVHIXO IRU SUHGLF\
HUXSWRRO@W IODUHVY QXFOHDU KD]DUGV XDP® GBRMMHNYRQ H[WLQF\
PDNHRUWMHHN WR DIIHFWRXRIKWRWRRRXEMEGQXDOO\ WKIHQFH LV
PDMRU RU RQO\ LQSXW IRU GR]JHQV RU KXBPGW HGW RR @V VIVQ G JI RSl
WKRXVDQGYV RI LQWHUFKDQJHVY ERWK IRUPDO DQG LQIRUPDO RC
2 7KH JUHDW PDMRULW\ Rl WKHVH DFWLRQV JHQHUDWH OLWWOH
FRQWURYHUVLDO DFWLRQV DV PDRYHJW RXEGRBHGRE DWW HRRXFEKLF
SURGXFH KHDGOLQHYV

7KH FRPSOH[LW\ XQFHUWDLQW\ DQG ULVN DVVRFLDWHG ZLWK P
RI VFLHQFH ZLWK LWV HPSKDVLV RQ WKH SUREDELOLW)\ RI YDULF
FHUWDL@QWDNH WKH LQWHUDFWLREDRIHWYKNLHQXWUWIDWDQE IGHFERW
VSHFLILNR CWKEAMW QWLILF FULWHULD PD\ EH FRQWLGRHYW®R® D OL
VSHRMKXLGHOLQHYV DJHQF L HWK RIKREEMRZB YWEDQ/SAU DVBIH V X O W
FKRLFHV PD\ QRW EH FRQVLVWHQW EHAPHAQUABU BNHQ ZHGWKUDO
DIJHQFLHV FRQVXOW ZLWK ):6 RU 10)6 RQ WKH HIIHFWV Rl WKHLU
(6$ ):6 RU 10)6 PXVW GHWKHHBURIS R\KHGVRAWIMRQ LV OLNHO\ WR |
FRQWLQXHG H[LVWHQFH Rl WKH VSHFLHV RU OHBRBZWIRUBIGYHUVH
GHFLPDR®UY WR UHVSRQG WR D IRUHFDVW WKDW WKH FKDQFH R
SDUWLFXQDWK$HO@HRHNL KRXUV LV " 7KDW WKH ULVN RI KHDUW
ZRPHQ LQ " 7KDW D VSHFLHV KDV D FKDQFH R EHFRPLQJ |
7KH (6% LWVHOI GRHV QRW SURYLGH FOHDU JXLEMIQFIMNWR DJIJHQF
WKH H[DPSOH RI VDO R YDBHD QWY W B KBRHHYUKHRAXSIRE) B H

VDOPRQ UXQ ZLWK D SDUWLFXODU OHYHO RI USWINREHW\LVWHG D)\
FDQGLGDWH ,ROUDG@FOWRD W KOHOVOHY © BVWSNDHIWWL H&/L PIBI\ KDYH GLITHUHQW

,Q WKH FRQWH[W RI VXFK GHFLVLRQV ZKHUH GRHV VFLHQFH VWHF
ERXQGDU\ EHWZHHQ VFLHQFH DQG SROLF\ FDQ EH IXUWKHU REVF

61 For a discussion dfansparency in and updating, $¢glly 'RUHP XV 38VLQJ 6FLHQFH LQ D 3ROLWLFDO :I
Importance of Transparenay Natural Resource Regulatiorin WendyWagner and Rena Steinzeds. Rescuing

Science From Politics: Regulation and thistortion of Scientific ResearcfCambridge, UKCambridge University

Press2006), pp. 143164.

62 Under §7, federal agencies are required to consult with NMFS or FWS when actions they fund, authorize, or carry
out may affect any ESAisted species. This section recpsirallfederal agencies to ensure that their actions are not

likely to jeopardize the continued existence of any endangered or threatened species. Consultations pursuant to 87 are
conducted with federal action agencies to avoid, minimize, or mitigateniects of their activities on listed species.

63 |n addition, while there may be a consensus view, absolute unanimity among scientific experts, even on such
seemingly simple estimates, would be fairly unusual.
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DVVRFLDWHG ZRWKWIIRWVL RODIBIWA YKREZDQW VFLHQFH WR SURYL
FRPSOH[ SROL¥$GBFUMVRQW SROLF\ TXHVWLRQV H J KRZ PXFk
FDVW DV VFLHQFH TXRPDWHRE VP D G/ & WFLILHLROQL VVDYO @AR PDNH ZKI|
SROLF\ FKRLFHV

$W ILUVW JODQFH LW PLJKW DSSHDU WKDW VFI$HQEFWKRXOG EH
XVXDO SURWRFROV Rl VFLHQFH DUH OLNHO\ WR SURGXFH REMHF
UHSURGXFH RU QRW MHMHWU N WXO WWURIURWRNKQ G/ WKURXJK WKHVI
XVXDOO\ ZHHG RXW L GFRVRBHAW PB EPY MV RQWR Q PQIJKMO XHV WKL
LQIOXHQFH FRQVFLRXVO\ RU XQFRQVFLRXVO\ WKH TXHVWLRQV
WKWVXPSWLRQV PDGH DQG WKH LQWHUSUHKDMQWR QVRMVWARUNH @ 3
IRU YDULRXV DJHQFLHV FRPSDQLHV WULEHV DQG RWKHU LQWH
SRVLWLRQV RI WKHLU HPSOR\HU 9L JRIURKM G A H D BXWL W IS UWW \RX ¢
GLIILEFXOW IRU FRRNWVVDWR BROHFV

7KH LQIOXHQFH FDQ EH TXLWH VXEWOH DQG WZR H[DPSOHV PD\
RYHU QDWLRQDO IRUHVW PDQDJHPHQW SR GIRAUDVQH:G URRQR LQ D\
SGLYHUVLWYKIQFXLEHYH WR EH XVHG WR FUHDWH D EDVHOLQH DJI
IRUHVW SODQV FEX®GVEWHMPRLYYOH®LPSOH H[HUFLVH DSSDUHQV
VFLHQFH FRQWDLQHG DQ DVVXPRWH RVKDKLER XDBL S URGXNAHG PIRG
KLJK OHYHOV RI WLPEHU KDUYHVW 6SHFLILFDOO\ WKH GLYHUVL
JHQHUDOLVWY HJ UXIIHG JURXVH JURXQG VTXLUUHOV FRPPR
ZRRGSHENHUV ROOELURXFRARY VNFRQGLWRZWK RXHNUELD DQG
DUHDV %\ FKRRVLQJ VXFK VSHFLHV DV WKH PHDVXUH Rl WKH D¢
SURGXFHG PRUH REBSWKHIFUARPEN® KBUYHVW ZDV D PDMRU WRRO W
W\SHKBRELWDW DQG DQ DOWHUQDWLYH IHDWXULQJ IDLUO\ KLJK K
FKRVHQ DV WKH SDBIRXNWHEPRSWRREH H[SHFWHG EDVHG RQ WKH
 QFOXVLRQ Rl RWKHU VSHFLHV GHSHQBWYIODW RQ B®IG £ DRIWHI\GWR/Z G
ZRXOG KDYH UHVXOSWHGEHEBBHERQIHUHQW

$ VHFRQG H[DPSOH HYHQ PRUH VXEWOH RI WKH ULVNV RI XQVW
FRQFHUQV WKH LQLWLDO GLVFRYHU\ Rl WKEH7KQULIQVEDIIWHU LQ
GLVFRYHUHG E\ 'U 'DYLG (WQLHU RI WKH 8QLYHUVLW\ RI 7THQQHYV
RYHU WKH (6$ DQG WKH EXLOGLQJ Rl WKH 7THOOLFR 'DP ZDV JUR?Z
VSHFLHVY QHZ WR VFLHQFHHD @R RIRMLRQRZQDZRJ RPDRWKODWHU WK
HQGDQJHUHG E\ ):6 (YHQWXDOO\ WKH ILVK OD\ DW WKH KHDUW
KLVWRU\ Rl WKH (6$ K I IDWRHRD RUWZXKHV IVMBOUFKHG LQ SDUW EH
SURSREM® IVEWLDO FKDQJH LQ WKH ULYHULQH KDELWDW WKURXJ
<HDUV ODWHU DIWHU WKH GDP ZDV FRPSOHWHG WKLV VSHFLHV

64 7KRPDV - 0LOOV 33RVLWLRQNVYVYGHRADFGELHGEH QW HGLENGthwstDQG 0D\ %H 8QF
Sciencev. 74, no. 2 (2000), p.16558.

65 Depending on which assumptions are used in the technical analysis, different predictions may result from different
scientists.

66 For a discussion dhe planning process at these two national forests and the associated lawsuits, see Oliver A.
+RXFN 32Q WKH /DZ Rl %LRGLYHUVLWNVirD&3da (&RREVIEW BIRAQMD [RO7):IBEDH QW ~
979.

67 A listing proposal may, by itself, triggexpanded scientific investigations and direct scarce resources to those

species rather than to others. This additional attention and funding may also occur when an unusual habitat is
threatened by development, as it did in the Tellico project.
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DGGLWLRQDO ORFDWLRQV DQG LQ% 7KH DA BWESIDEERNDKH GVED W K |
VSHFLILF DUHD UDWKHU WKDQ VRPH RWKHUV S ERGPOMNH® D UHVX
ODZVXLWV WKDW PLJKW QRW KDYH RFFXUUHG KDG DOO VLPLODL
SUREOHPV DUH ZHOO NQRZQFRY WEFLHQ A WRH BONFANVGRYH H[DP
LQ WKH SODPWV RQH GRHVQ

Scientific Integrity: Who Wil

The Information Quality Act

YJHGHUDO VWDWXWHY KDYH DIIHFWHG WKH LQIRUPDWLRQ IHGHUD
VLIBDQRW RYHUVLJKW SRZHUV LQ WKH 2IILFH Rl ODQDJHPHQW DQ
Rl ,QIRUPDWLRQ DQG 5HIJXODWRU\ $S SH@WRI[2VKS 7&HHDWIXRIO DQR |
*HQHUDO *RYHUQPHQW $ 35S URSIHQAMLEROY\ S\FQ\R BFRIDDVL R H , Q|
4XDOLW\ $FW ,4% RU WKH 'DWD 4XDOLW\ $FW LGHUBAWWQD®HHWR
WR IHGHUDO DJHQFLHV WR HQVXUH DQG PD[LPL]JH WKH TXDOLW\
LQIRUPDWLRQ GLVVHPLQDWHG EK IBGHRFE ®XBI)FRHVS HR SOHVW R(
FRUUHFWLRQV RI DJHQF\ LQIRUPDWLRQ DQG UHTXLUH SHULRC
FRPSODLQWY UHJDUGLQJ DJHQF\ LQIRUPDWLRQ 20% SXEOLVKHG
"'HSDUWPHQWYV DQG YLHDGE VAR IZVHWUX¥HHWHRHLU RZQ JXLGHOLQH
LQIRUPDWLRQ TXDOLW\ JRDOV DQG WR HVWDEOLVK DGPLQLVWU|
FRUUHFWLRQ RI LQIRUPDWLRQ PDLQWDLQHG DQG GLVVHPLQDWH(
RQ WKHQXREG QDWXUH RI FRPSODLQWY UHFHLYHG DQG KRZ VXF

6RPH KDYH DSSODXGHG WKH ,4$ DV OLNHO\ WR UHVXOW LQ EHWYV
LQIRUPDWLRQ 2WKHUV KDYH H[SUHVVHG FRQFHUQV WKDW WKH I
WKURXIFAR WKHBEWRREOGXUHY DQG WKDW WKH 20% RYHUVLJKW PLJI
LQSXW LQWR VFLHQWLILF GHFLVLRQV

7KH 20% JXLGHOLQHV VHW RXW WKH HQWLWLHV WR ZKLFK WKH J
*RYHUQPHQW PO IRU\PHIDMEREY WKDW LV FUHDWHG FROOHFWHG S|
GLVSRVHG RI ELDWOHPLRBBWHMGD WIJWRHA\ LQLWLDWHG RU VSRQVRUH
RI LQIRUPDWLRQ WR WKH SXEOLF DV RSSRVHG WR DQRWKHU DJt}
,QIRDWLRQ $FW UHTXHVW IRU H[DPSOH

7KH SXUSRVH RI WKH JXLGHOLQHY ZDV WR GHYHORS D SURFHVYV
EHIRUH LW LV GLVVHPLQDWHG 4XDOLW\ LQFOXGHV WKH REMHFW
2EMHFWLYLW\ LDWRRYHOQSUHXYENOWMWD QFH ZKHWKHU LQIRUPDWLRQ
FOHDU FRPSOHWH DQG XQELDVHG PDQQHU DQG ZKHWKHU WKH

68 This aspe®W Rl WKH 7HOOLFR 'DP KLVWRU\ ZDV RQO\ D VPDOO SDUW RI WKH ODUJH
7 H O O LduPof-ptil CRS Report 9242,Endangered Species Act: The Listing and Exemption Proc@sseible

to congressional clientgpon request &m the authors), presents more details on the snail darter and Tellico Dam

controversy. For more on the history of Tellico and the discovery of the snail darter, see William B. Wheeler and

Michael J. McDonaldTVA and the Tellico DargKnoxville, TN: Univesity of Tennessee Press, 1986).

89 p L. 106554(H.R. 5658, 114 Stat. 2763453 and 154.
7067 Feceral RegisteB452 (February 22, 2002).

" The IQA itself and the implementing regulations seem focused on the transparency of federal information, especially
after the fact of its dissemination, though less so in the gathering of data. On the othechamditment to updating
information is only implied. Se@ther Scientific Values: Transparenayd Updating above.
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XQELDVHG 6RPH RI WKH HODERUDWLRQ RQ REMHFWLYLW\ LV YHI
HIDPSOH WKH 20% JXLGHOLQHVY DGGUHVV SHHU UHYLHZ DV FRQV

data and analytic results have been subjected to formal, independent, external peer review, the

information may generally be presumed to be of acceptable tofijecHowever, this

presumption is rebuttable based on a persuasive showing by the petitioner in a particular

instance. If agenegponsored peer review is employed to help satisfy the objectivity standard,

the review process employed shall meet the géreiteria for competent and credible peer

review recommended by OMR ,5$ WR WKH 3UHVLGHQWTYTVY ODQDJHPHQW &RXQFLO
QDPHO\ s WKDW D SHHU UHYLHZHUV EH VHOHFWHG SULPDULO\ RQ
expertise, (b) peer reviewers bgegted to disclose to agencies prior technical/policy positions

they may have taken on the issues at hand, (c) peer reviewers be expected to disclose to agencies

their sources of personal and institutional funding (private or public sector), and (d) peer

rHYLHZVY EH FRQGXFWHG LQ DQ?RSHQ DQG ULJRURXV PDQQHU -

7KH HOHPHQW RI LQWHJULW)\ RI LQIRUPDWLRQ LVL@HKOHN¥YDQW WR
LQWHUMIHEWKWRVHFXULW\ RURWHFWIIRMLRQWKH LQIRUPDWLRQ IUF
DFFHVV RU UHYLVLRQ WR HQVXUH WKDW WKH LQIRUPDWLRQ LV ¢
IDOVLI'EF®POWMLRRXJIK WKLV JXLGHOLQH VHHPDMWWR QR I HW VRR) PXIVD IXR
PD\ EH UHOHYDQW LL@HW KO W I BHRIQ W XIW V XRIVFIKIDYQH LORF X @ HRU R DA H
WR VHUYH SROLWLFDO HQGV

7KH LQIRUPDWLRQ TXDOLW\ GLUHFWLYHV DQG SROLFLHV RI ):6 D
WKRVH WEKHDHM KKOIGRHSWHG VLQFH W KEBWHIAFW THIXK GRWRXNVHG XQGtH
SHTXLUHPHQWV PHGRZRQO%LBYVR SOD\V D UROHLR@GHUIWWIQH 3DS
WKDW 20% PXVW UHYLHZ DQG DSSURYH DOO HIIRUWV RI DQ DJHQ
QRQIHGHUBO VRXUFHV

6LQFH HQDFWPHQW WKH ,4%$ KDV KDG OLWWOH HIIHFW RQ (6% FR
FKDOOHQJHG D ):6 GHAMLSHBGHWUKDWVWOVKRYXSR EH SURWHFWH
):6 ZLWKGUHZ LWV OLVWLQJ CGHFQAWLRQWR O \U MARR § H%S B H D WLIRWQV
EXW WKH OLVWLQJ ZDV VYPBIFHDWWHGTEFQGMHER RE HDUQIRFQVLRQ D IDUPL
DVVRFLDWIR QY KDW LWWKH ELRORJLFDO RSLQLRQ RI ):6 UHJDUGLQJ
7KH FRXUW UXOHG WKBW WKH FODLP ZDV PRRW

Agency Regulatory Requirements and Pol

7KH (6$ DJHQFLHYVY KDYH DGRSWHG YDULRXV SROLFHHWRYHU WKH
LPSOHPHQWLQJ WKH (6 ,Q DGGLWLRQ QHZ SROLFLHV KDYH EHF
,4$ 7KH '"HSDUWPHQW RI WKH ,QWHULRU SURPXOJDWHG LQIRUPD

7267 Federal Registe8459-8460.

73 1bid. at 8460.

745 U.S.C. 81320, et seq.

75 See Western Watersheds Project v. Fss,CV 04168 2005 WL 2002473, *& (D. Idaho August 19, 2005)
(discussing the delay of the listing decision while additional data were gathered).

76 74 Federal Registe52014 (Octobe8, 2009).

77 Otter v. Salazar, 2012 WL 3257843, *20 (D. Idaho August 8, 2012) (holding that FWS failed to define adequately
foreseeable futuras required by the ESA).

78 Family Farm Alliance v. Salazar, 749 F.Supp.2d 1083 (E.D. Cal. 2010). A subseegisigrdindicates that FWS
conducted a review under the IQA. In re Consolidated Delta Smelt Cases, 812 F.Supp.2d 1133, 1148 (E.D. Cal. 2011).
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DYDLODEOH RQ WKHKWW I HEZZIZWM@ MM W LR Q DRMALILWK VSHFLILF
):6 IXLGHOLQHYV

$V GLVFXVVHG DERYH DQ LPSRUWDQW LVVXH KDV EHHQ ZKDW W
LQIRUPDWLRQ LV QRW FRPSOHWH 9DULRXV ):6 GRFXPHQWYV DGG!
4% JIXLGHOLQHYV ZHUH LVVXHG 3R \SIVHHE MOHAHANRVE R \S RV IL QA LIRS H
WDNHQ(QGDMXIHHUHG 6SHFLHV &RQMXD QYOG RRRNY VW Q BEHRRWKDW HII
VKRXOG EH PDGH WR GHYHORS LQIRUPDWLRQ EXW LI D ELRORJL
VKRXOG EH EDVHG RQ WKH ILDNMMUOWEB HEHQ HRUWDRN LIRIQH GRXEW W
ZLWK FRQVXOWDWLRQ SRVVLEO\ EHLQJ UHLQLWLDWHG LI DGGLW
SKUDVH LV GUDZQ IURP WKH FRQIHUHQFH UHSTRUWKROWDKHHY  DF
W K D YE MAKV P Q WRL R Q "IDYDDQLIXMEBE®HZDY LQWHQGHG WR DOORZ ):6 WR
RSLQLRQV HYHQ ZKHQ LQDGHTXDWH LQIRUPDWLRQ ZDV DYDLODE
LQDGHTXDF\ WR LVVXH QHJDWLYH RSLQLRQV WKHUHE\ XQGXO0O\ L
FREUHQFH UHSRUW DOVR VWDWHY WKDW LI D ELRORJLFDO RSLQ
LQIRUPDWLRQ WKH IHGHUDO DJHQF\ SURSRVLQJ WKH DFWLRQ KI
MHRSDUGL]H D VSHFLHY DQG D FRQWHLMXIHQIRREOWFRD GHR B ORE P
LQIRF8UPDWLRQ DQG WK DWW RDKWL QWIBDW YR RILY @ DIQK M CEJHHQ HILW R1 W
VSHFLHV

Q ORQJ EHIRUH WKH HQDFWPHQW RI WKH ,4$ ):6 DQG 10)6 G
(6SUHODWHG FRRSFHHIVRIY HQERUPDW LR Q*/8/QIEEDW & N \VVHQ SRIQ L WIK!
):6 DQG 10)6 UHFHLYH DQG XVH LQIRUPDWLRQ IURP D ZLGH YDUL|
LQGLYLGXDOV ,QIRUPDWLRQ PRUDO QRIHDQYRFEIARID 00 NRLHZHEG

VFLHQWLHM BPOWEXHQFH WKH UHOLDELOLW\ RI WKH LQIRUPDWLRC
WR UHYLHZ DQG HYDOXDWH DOO LQIRUPDWLRQ LPSDUWLDOO\ IR
SHUPLWWLQJ DFWLRQV DQG WR HQVXUH W KB W BQ\PIS@IRRHQW VR
(6% BUHOLDEOH FUHGLEOH DQG UHSUHVHQWYV WK® EHVW VFLHQ
$JHQF\ ELRORJLVWY DUH WR GRFXPHQW WKHLU HYDOXDWLRQV R
FRQVLVWHQW ZLWK WKH >3/ RRPIPW K A LEDHOV & DWED HDQYW L OLFEMM X V H
RULJLQDO VRXUFHV RI LQIRUPDWLRQ DV WKH EDVLV RI UHFRPPH
GHYHORSHG E\ DJHQF\ ELR® R ULYWNVQIEU B VWK YIHH WHE WRDOLW\ RI
WR HVWDEOLVKLRIQM LOKFSRVRBW H QG QWWERIKLFK DIHQF\ GHF
RQ DGHTXDWH DQG REMHFWLYH VFLHQWLILF LQIRUPDWLRQ KDV )

$JHQFLHV GHDO ZLWK WKH VFLHQWLILF EDVHV IRU GHFLVLRQV L¢
QRWBW WIKQ DGGLWLRQ WR WKH SXEOLF FRPPHQWY UHFHLYHG RQ
UHFRYHU\ SODQV ):6 DQG 10)6 DUH DOVR WR VROLFLW H[SHUW R
EHVW ELRORJLFDO DQG ¥ RIPPK WHMSH E Q| RVURP OWKIMR RQ B GFHLAHW LR Q
VROLFLW WKH H[SHUW RSLQLRQV RI WKUHH VSHFLDOLVWYV DQG V

7 Endangered Species Consultation Handbook: Procedures for Conducting Consultation and Conference Activities
underSection 7 of the Endangered Species(&ishington, DC: Fish and Wildlife Service and National Marine
Fisheries Service, March 1998), {1

80.S. House, Committee of ConferenEmdangered Species Act AmendmertRept. 96697 (Washington, DC:
U.S. GR, 1979), p. 12.

81 |bid.
8259 Federal RegisteB4271 (July 1, 1994).
83 |bid.
8459 Federal RegisteB4270 (July 1, 1994).
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6SHFLDO LQGHSHQGHQW SHHU UHYLHZV FDQ EH XVHG ZKHQ LW L
VFLHQWLILFP*XQFHUWDLQW\

20% LVVYHGDW ,QIRUPDWLRQ 4XDOLWR Q@ XHOFOHPE HQF  RKUH3HHU 5HY |
% X O VHIWVIVQR XW D JUDGDWLRQ RI SHHU UHYLHZ SURFHGXUHV GHS
LQIRUPDWLRQ LQ TXHVWURPWMHULPLQXPXQRVUBO X LRIHPHEWY IRU St
LQIOXHQWLDO VFLHQWLILF DVVHVVPHQWY DUH UHTXLUHG EXW V
LQ IRUPXODWLQJ SHHU UHYLHZ SODQV

,Q VRPH LQVWDQFHV ):6 DQG 10)6 S U BoFKHOGHIHEV/QR R WLLGNHXUVH IG GWER
KDYH VOWIKHLK¥S$ )RU H[DPSOH LQ SXEOLVKLQJ LWV OLVWLQJV F
HQGDQJHUHG 10)6 UHIHUUHG WR WKH MRLZKWLFI0)6 ):6 SROLF\
UHTXLUHV WKRVH DJHQFLHVY WR VROLFLW LQGHEBQGHQW H[SHUV
VSHFLDOLVWY FRQFXUUHQW ZLWK WKH SXEOLF FRPPHQW SHULR
OLVWLQJV 10)6 VRXJKW WHFKQLFDO UHMMHRVRHUWKH QG W®H QG HG
H[SHUWV VHOHFWHG IURP WKH DFDGWR L$P B QIGF D DL WQ WE DICF JARPPFS
JHGHUDO DQG VWDWH DJHQ¥®LLIY6 DQEHW KH G UK DW HVKHFWRSHH L
SROLF\ DQG WKH FRPPHQWYV UHFHLWHIGVI DR™& HHSHUDNODGNRERBLE
FROOHFWLYHO\ VDWLVH MICH IHHX BB BH Q@ VEX RO WWKL Q

Scientific Integrity Policy at FWS

$ VFLHQWLILF LQWIHIDIWK K BROEF \WKHHHSDUWPHQW RI WKH ,QW|
LQFOXGLQJ ):6 ZDV DQQRXQFHG E\ 6HFUHWD W ZHQ G EGD]DU RQ
XSGOWN ZDUUDQWHG $FFRNMOGLQD WHP MEW 6LHF DEBDUMY WR GHSI
HPSOR\HHV ZKR HQJDJH LQ RU VXSHUYLVH UHVHDUFK RU FRPPX
VFKRODUO\ LGXRHWPWWILRQ@RBUPDWLRQ WR PDNHUSROLF\ PDQDJH
GHFLVZREBVYH DUH SURYLVLRQV DSSO\LQJ WR FRQWUDFWRUV DQG
UHVHDUFK RQ VM KEHKBDUWPHQW

Provisions of the Policy

6RPH '2, DIJHQFLHVY KDYH KDG D SROLF\ RQ VFLHQWLILF LQWHJUL)
\HDUV 7KH )LVK DQG :LOGOLIH 6HUYLFH ):6 KDV KDG D 6FLHQWI
IRU WKH 6HUYLFH LE&URD QY WRIPY DDKRWR ORQJ INQ SUMHP DW\'2,
VFLHQFH DJHQF\ WKH 8 6 G*WROWKIHFQBZ6 XRYHK\ DQ

6DOLHQW SURYLVLRQV RI WKH 3ROLF\ LQFOXGH WKH IROORZLQJ

X IDFLOLWWWWHRQHH IORZ RI VFLHQWLILF DQG VFKRODUO\ LQIR
ZLWK SULYDF\ DQG FODVVLILFDWLRQ VWDQGDUGYV

X SURYLWLRORRPDWLRQ WR HPSOR\HHV RQ ZKLVWOHEORZHU S

85 |bid.

86 Seehttp://www.whitehouse.goembmemoranddy2005m05-03.pdf
8759 Federal RegisteB4270 (July 1, 1994).

88 70 Federal RegisteB7163 (June 28, 2005).

89 |bid.

90 Seehttp://www.doi.govhewspressreleaseSalazarAnnouncesNew-ScientificIntegrity-Policy-and Designatiorof-
DepartmentaBSciencelntegrity-Officer.cfm. The policy itself is avadble athttp://elips.doi.godpp_dm/
act_getfiles.cfmf2lnum=3889

9% A version of this Code, updated in 2008, is availablgtat//www.fws.govpolicy/212fw7.html
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HILQLWLRQV RI FRQIOLFW RI LQWHUHVW DQG RI VFLHQWLIL
GXWLHV RI YDULRXYV "2, RIILFLDOV

x D VWDWHG FRGH RI FRQGXFW IRU DOO SHUVRQV JHQHUDOO\
VFKRODUO\ SXUVXLWV IRU VFLHQWUVOMHFIDQERYFKRODUV VS|
PDNHUYV

SURFHGXUHY IRU UHSRUWLQJ DQG UHVROYLQJ DOOHJDWLRQ
VSHFLILHG FRUUHFWLYHDRW GLVFLSOLQDU\ DFWLRQV

UXOHV IRU SDUWLFLSDWLRQ DV DQ RIILFHU RU ERDUG PHPE!
RWKHUHGRQDO RUJDQL]DWLRQV

%HFDXVH WKHVH SROLFLHY DOUHDG\ H[LVWHG IRU VRPH LI QRW
ZLGH FRGH PD\ UHVXOW LQ$ FIRWWWHG SV BBWHEIFOGOVKKDQEH4$ *XLGH
LPSRVLQJ DQ\ VXEVWDQWLYH VWDQW®DVYB \G LENFW VIVQ\QW HADIGH WWHT ™ H
WKH ZHDNQHVA$RFRVKGL GDOMDWKH JXLGHOLQHYV GLG QRW SURYLG

Investigating Allegations of Misconduct

, I VFLHQWLILF PLVFRQGXFW DW ):6 LY MSBHUHG GDFERPIEEGERU HWR '
):6 'LUHFWRU HVWDEOLVKHY D 6FLHQWLILF ,QWHJULW\ 5HYLHZ 3L
DSSO\ LI WKH DOOHJDWLRQ LV DJDRQ WX B @ HDRIWHHW D KKH D GKRIUG VWBIB
LQYHVWLIJDWHY WKH DOOHJDWLRQ DQG DGGUHVVHV WKH VLJQLIL
DQG GHYLDQFH IURP DFFHSWHG VFLHQWLILF SUDFWLFH DQG LQ\
IDEULFDWLRQ IDOMWILNPWERY H[G GO WO\ HIFOXGHV KRQHVW H
DQG GLITHUHQFH IURP D PDQDJHPHQW GHFLVLRQ 7KH FKDLU RI V
7KH FKDLU ZLWK WKH FRQFXUUHQFH RI WKH GLUEBMWMRW DSSRLQ
PDWWHU H[SHUWLVH IURP DQ\ SDUW KRAPDQ WHUVRBKBUWHR QI IWKHUDL
KRF PHPEHU RI WKH SDQHO 7KH SDQHO LV HQFRXUDJHG WR VHH

7KH 6,53 UHSEGHRLY VRO DQG LV VHQWLWR WOMH'HESDNM\VR HEWD O
'6,2 WKH ):6 6,2 DQG WKH UHOHYDQW PDQDJHU 7KH UHSRUWYV
UHFRPPHQGDWLRQV DPRQJ RWKHU WKLQJV BIFRPHWDRRIQGKFW LV |
J QWHJULWSB,2LUVPMR ZRUN ZLWK WHHUWB@SRQKHEOHP PQ QUUHVRXUFH
WR GHWHUPLQH FRUUHFWLYH RU GLVFLSOLQDU\ DFWLRQ ,l QR P
LV GLUHFWRE PRRWMRHQ®H DFFXVHG ZLWK D FRS\ WR WKH '6,2 RU
QR IXUWKHU BNWQR QVKIHNQEDN®

JURP WKH WKRXVDQGV RI LQWHUDFWLRQV DPRQJ ):6 VFLHQWLVW
6,53 6FLHQWLILF ,QWHJULW\ LQYHVWLJDWLRQV ZHUH FRQGXFWH
LQYHVWLIJDWLRQV ZHUH FORVHW Z1ARKDQR N\YGQQ JRBHPLE KR QG |
DFWLRQV LQ FRXUW RU LQ WKH RIILFH RI WKH '2, ,QVSHFWRU *H(
DOOHJDWLRQV ZHUH YHULILDEOH DQG VRPH ZHUH QRW 2QH IRXC
'2, BROLFIQVBE®GRQ WHQ LQIRUPDO TXHULHV WR WKH ):6 6,2 LQ )+
WKDW DUH VWLOO RSHQ DQG QR PLVFRQGXFW LQ WKH UHPDLQLC

92 San Luis & DeltaMendota Water Authority v. Salazar, 760 F.Supp.2d 855,8%6@.D. Cal. 2010).
93 Personal communication between Lynne Corn and Dr. Richard Coleman, FWS SIO on December 6, 2012.
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Scientific Integrity Policy at NMFS

7KH 1DWLRQDO 2FHDQLF DQG $WPRVSKHULF $GHOQRDVWGDWLRQ 1
ILQDO 6FLHQWLILF QWHJULW\ 3ROLF\ RQ '"HFHPEHU DV 12%

1 94

Provisions of the Policy
7KHVH DUH WRMLFLRRY BROPALKRQWRSISF QWHIULW\ 3ROLF\

X HVWDEOLWK3U2ZEBFLSOHYV RI1 6 FQG QWKIH LIH QW B DU L2BSDB RO L F\
RQ ,QWHJULW\ RI 6FLHQWLILF $FWLYLWLHV

X GHILQH WKH UHFLSURFDO UHVSRQVLELOLWLHY DPRQJ VFLHC
VXSHUYLVRUV DQG SROLF\ PDNHUV E\ HYWDEOLVKLQJ D &RC
D &RGH Rl (WKLFV IRWERIOHREB 6RYWUHPHQW

X SURYLGH IRU FRPSOLDQFH WUDLQLQJ DQG PDLQWHQDQFH RI
&RPPRQV ZHEVLWH IRU LWV HPSOR\HHV DQG

X VHW SURFHGXUHV IRU UHVROYLQJ DOOHJDWLRQV RI PLVFRQ
PLVIHDVDQFH E\ DGRSWRBH @®XU D © VRFQ G B/RIFGN 3

7KLV SROLF\ LV DSSOLFDEOH WR DOO 12$$ HPSOR\HHV ZKR DUH
PDQDJH VFLHQWLILF DFWLYLWLHY DQDO\]H RU SXEOLFO\ FRPP X(
DFWLYLWLHY RU XVH VFLHQWLILFSR@IRUPBPIWQROHRH @WDRUVHYV L
UHJXODWRU\ GHFLVLRQV ,Q DGGLWLRQ DOO FRQWUDFWRUV ZKF
UHEFLSLHQWYV Rl 12$$ ILQDQFLD®& DVVLVWDQFH DUH DOVR FRYHUFL

Investigating Allegations of Misconduct

I VELHQWLILF RU UHVHD UF KLRIOLRRIQRSIX F MV E R @AW HIGI TXLUHV D
EDVHG RQ D SUHSRQGHUDQFH RI WKH HYLGHQFH DQG PXVW KDY}
NQRZLQJO\ RU LQ UHFNOWM VO GHQ WH IIDAU @Q RIHDDEINV) 3ROLF\ ,Q UH
DOOHJDWLRQ RPPIWFREOKXFBQGHUVHFUHWDU\ IRU 2SHUDWLRQV
DQG GHWHUPLQH LI WKH DOOHJDWLRQ LV VXIILFLHQWO\ FUHGLE(
LQTXLU\ LV ZDUUDQWHG WKH '86 2 DSSRLQWYV DQ ,QWHJULW)\ 5H"
2ILFLDO DQG SURSRVHV DSSRLQWPHQWY WR WKH 5HYLHZ 3DQHC
DQG UHFHLYHV ZULWWHQ WHVWLPRQ\ LQ RUGHU WR SUHSDUH DQ
WKH '"HWHUPLQLQJ 2IILFLDO ZLOO GHBUGKWKIBWSKHUHDDDQYHV WL
LQYHVWLIJDWLRQ WKH 5HYLHZ 3DQHO SUHSDUHY DQ LQYHVWLJD!
UHSRUW WKH 'HWHUPLQLQJ 2IILFLDO PD\ VSHFLI\ DSSURSULDWH
8SRQ UHFHLSW RI WKHIVHWHRIPWQLQ P LYAEQBRFW LV GHHPHG WR
'86 2 UHIHUV WKH PDWWHU WR DQ DSSURSULDWH PDQDJHU IRU F
DFWLRQ

ILNH ):6 12%$$ ZKLFK LQFOXGHV 10)6 KDV KDG IHZ DOOHJDWLRQ"'
DPRQJ WX¥YWDWIKKY RI LOWHUDFWLRQV DPRQJ VFLHQWLVWY 'XULQJ

94 A copy is availale athttp://www.corporateservices.noaa.gawesadministrative_ordershapter 20202-735

D.pdf.

¥ 3URFHGXUHV IRU LPSOHPHQWLQJ 12%$$TV 6 FLHQWLILF ,QWHJULW\ 3ROLF\ DUH |
http://www.corporateservices.noaa.garlesadministrative_ordershapter_20Frocedural_Handbook_NAO_202

735D_31Jan_2012.pdf
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ZKHQ 1W$SFLHQWLILF ,QWHJULW\ 3ROLF\ FDPH LQWR HIIHFW I
6HSWHPEHU 12$$ UHFHLYHG WKUHH D O GFHRIDGWLRRMD V7RR VF LI
RI WKHVH FDVHV DUH VWLOO LQ SURFHVV DQG RQH 2ZKLFK GLG Q

Practical Problems in Applyin

)RU VRPH REVFXUH JURXSV RI RUJDQLVPV HJ IUHVKZDWHU FOL
PDQ\ LgVHRAWPD\ SURYH GLIILFXOW WR ILQG VXIILFLHQW H[SHUW
VSHFLDOLVWYV RIWHQ KDYH RWKHU GXWLHV DQG PD\ QRW EH DYD
UHJXODWRUV LQ D WLPHO\ PDQQHU $OVRL HQRHLWHNV VVZW R H D VU WHHF
LQ SHHU UHYLHZV FXUUHQWO\ DFDGHPLF VFLHQWLVWY UHYLHZI
RU IRU SXEOLFDWLRQ UHFHLYH OLWWOH LI DQ\ FRPSHQVDWLRQ
PDLO DQG DUH EOGHRQRIRPRRVPDUDIWLQJ VXFK D VIVWHP RQWR
ZKLFK PD\ UHTXLUH H[WHQVLYH PHHWLQJV ORVW WLPH IURP SUL
DQG SRWHQWLDOO\ WKH SRODU RSSRVLWH RI DFDGHPLF DQRQ\P
WISHRRO RI ZLOOLQJ UHYLHZHUV ,Q DG G UWIB@H R AKLNY. DS BBY
EH DQ LVVXH LI WKH OLVWLQJ RU DFWLRQ EHLQJ UHYLHZHG FRXC
WKH VEFLHQWLVWY KDYH DQ LQWRYPHMWQW HHWF UHVHDUFK IXQGLQJ

Q WKH 6 REBIFHOMHIUYDWLRQ %LRORJ\ 6&% LQ FRRSHUDWLF
D QDWLRQDO UHYLHZ RI UHFRYHU\ SODQV ¥RKHULQJ VSHFL
1IDWLRQDO &HQWHU IRU (FRORJLFADSR$PBOVYMWA RO & D5OQ VRIIHM.IDV B
%DUEDUD UHYLHZHG WKH GDW® P® VR XWQHV B O RQ O R WIKRHPU WKK IVQ\ W
UHODWLYHO\ ORZ SURSRWWRR A ZH BFWHDHUOLADEDVHG RQ ELRORJLF]
LQIRUPDWLRQ WKDWFLQFIOKYWRQW REODGHPRYHU\ WHDPV OHG W
ELRORJLFDO LQIRUPDWLRQ LQ UHFRYHU\ SODQV DQG WKDW UHF
RQO\ ZHUH OHVV OLNHO\ WR UHIOHFW DGHYV3R®Y & HBANMWR QWKILR QV W
ZLWKDFWLRQ LWHPV WR VWUHQJWKHQ UHFRYHU\ SODQQLQJ E\ LQ
RI UHFRYHU\ SODQ FRQWULEXWRUV LPSURYLQJ WKH LQWHUQDO
H[SDQG WLHV WR DFDGHPLF DQ®WFSURIHVVLRQDO FRPPXQLWLHYV

Science in ESA Implementation

Issues and Background

B3URSHUW\ ULJKWV DGYRFDWHV EXVLQHVV LQWHUHVWVY HQYLUR
IHGHUDO DJHQFLHV KDYH DOO GHFULHG DW YDULRXV WLPHV Wk
7KL VHHPLQJ FRQVLVWHQF\ LV PLVOHDGLQJ VLQFH WKH UHDVRQ
GLDPHWULFDOO\ RSSRVHG 7R VRPH H[WHQW WKH GHEDWH RYHU
SUHGLFWDEOH JLYHQ WKH VEDUFLW)\ R MWK RHYMHMWKIRIK RQ PDQ\ :
OLNHOLKRRG RI YHU\ OLPLWHG GDWD RQ UDUH VSHFLHV 6RPH H
DW WKH GLYLGLQJ OLQH EHWZHHQ VFLHQFH DQG SROLF\ DUH

9% 12$$TV UHSRUW hitp:/ihi Ddad doEde mifiEyaR0Integrity%20Annual%20Report. pdf
97 For more information about their methods, k&p://www.nceas.ucsb.edatovery

¥ /HDK 5 *HUEHU DQG &KHU\O % 6FKXOW] 3I$fonhistRiliv Rndéhgeredspaciesd 8VH RI % LRO
5HFRY H U\ Caasén@ion Biology. 15, no. 5 (October 2001): 130814.

®'HERUDK 7 &URXVH /R\DO $ OHKUKRII ODU\ - 3DUNLQ 'LDQH 5 (ODP DQG /L
Recovery and the SCB Study: AB )LVK DQG :LOGOLIH a&ddbyitar Appldationss. AE WLy H -
(June 2002): 71:923.
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Xx ,I DVSIBEWMHMEXWLRQ LV SRRKID\FRBR®RIALDKU\D [
VKRXGHGOUW WHG™"

X ,1 D VIMAIRYRPLF VWDWXV LV RVPOWWHU :RB | SGUIRSRWDID WR Z
FKDQJH WKH WD[RQRPLF VWDWXV RI UHPDLQLQJ ZROYHV LQ
WKHUHE\ UHPRYH WKHP IURP WKHLU FXUUHQW SURWHFWLRQ
SURWKEGWHG (6$"

X ,|] D VSHFLHMDRVILQIGEQG EHIJLYMDRBYHDVWVLRZDQ WRHD LW RQF
RFFXSLHG DV ZLWK D |IHZ IZR ONKHY ELIIRAMMAIORZO & R Q H
WKHVH DQLPDOV M VIHIPQGHERBL D WRRAV RI (6%

X 6KRXOG D IRWDAHYWMUAIEXWHG VSHFLHV WXFK DV EDOG HDJOI
SURWHFWLRQ LQ SDUWV RI LWV UDQJH ZKHQ LW LV VWLOO |
DEXQGDQW LQ RWKHU SDUWV RI LWV UDQJH"

X 6KRXOG D VSHFLHVYREWWPIAQWRVINELEKDY IURP RWKHU
SRSXODWLRQV DV ZLWK )ORULGD SDQWKHUV ZDUUDQW SUR

ORUHIEGW® KRZ VKRXOG WKH IHGHUDO JRYHUQPHQW UHJXODWH L
LQIRUPDWLRQ DQG ZKDW LV WKH FXUUHQW SRVWXUH RI WKH (6%

Precautionary PrEdgedlSworTdh?e Two

'LIITHUHQW FRQVWLWXHQFLH6S EDIYFHVE WR 0O HPLBEHRG ®HK DEFARWR U V
IDFH MRE ORVV RU FRPPXQLWLHV IHDULQJ HFRQRPLF LQVWDELO
IHGHUDO JRYHUQPHQW VKR XO GHEHL VX3 WH ABWW DVQZWW B V& MQKCHS X
$ODEDPD VWO WBR® QRPDFDAAGMWHUQ ZROYHV DQG IQRUWKHUQ J
SURWHFWHG RYHU QR ZLGHU D®RBUNM DRXQMMD DBIERDWIHEM 0D \Z H\G
DV VRRQ DV SRVVLEOH DV ZLWK EDOG HDJOHV D/FGHQWULGD SD
RU HQYLURQPHQWDO RUJDQL]DWLRQV ZRXOG SUREDEO\ FRXQWH!
SURYLGH D PDUJLQ RI VDIHW\ WR UHFRJQL]H ERWK WKH LUUHYHL
RI FRPSOHWH LQIRUPDWLRQ 7K PV JKMMQ CEGIE WE E B IR IQLOHLYHIGW RV ISR
VSHFLHV ZKHQ WKHLU SRSXODWLRQV DUH VWLOO VXIILFLHQW WHF
WKH H[WHQVLYH HIIRUWY QHFHVVDU\ IRU ZKRRSLQJ FUDQHV DQG
SURPRWH DQG FDRWEHFW B FROAXKHUHYHU SRVVLEOH

,Q HIITHFWS UWF DK WIKRQ BMK\DSW LY FELBIOH) LQYRNHG E\ WKHVH YDULI
SULQFLSOH H[HPSOLIBEHBWVOHW KD Hf SAKEE IRRBRVUKH O\ GHILQHG DV
DSSO\LQJ WR VLWRBMWDRQWDURHIY/ SRMUHRXY DQG LUUHYHUVLEOH
FHUWDLQW)\ LV ODFNLQJ 7KH SUHFDXWLRQDU\ SULQFLSOH ZRXO(
HOLPLQDWH WKH KDUP ZKLOH ZHLJKLQJ WKH SUREDE®H FRVWV
SUHWDRRQDU\ SULQFLSOH LV QRW WKH VROH SXUYLHZ RI RQH VLG
LW LQ VRPH GHEDWHVY WR EH FHUWDLQ Rl SURWHFWLQJ D VSHFLI
ZRXOG LQYRNH LW WR SURWHFW WKHLU OLYHOLKRRGYV

$W WKLVSEKEDBVERHYHO WKH VFLHQWLILF TXHVWLRQV VKDGH LQ\
UHJXODWLRQV EH DGPLQLVWHUEFEXDQBQRRDIHNLRARI VI IGRMWNHKFERAKLARE) "

100 For discussions of the precautionary principle, see Poul Herremoés, et alLé&tdd gssons from Early Warnings:

the Precautionary Principle 1898000 (XURSHDQ (QYLURQPHQW $JHQF\ 5HSRUW 1R DQG 9H
Dangers of Taking Precautions Without Adopting the Precautionary Principle: A Critique of Food Safety Regulation in

WKH 8QLW HwirénMénid Haw Reportey. 31 (2001): 1040-10047. A significant aspect of the debate on this

issue, particularly in the regulation of pollution, is what level of knowledge is needed about potential harm to justify

action.
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7KDW LV VKRXOG D SURMHFW EH DOORZHG WRWR D KHIVGVEBFD X\
VSHFLHV" 2U VKRXOG LW EH VWRSSHG EHFDXVH LW FDQQRW EH S
GDP PD\ EH SURSRVHG ZKRVH UHVHUYRLU ZRXOG UHSODFH VRPH
WKHUHE\ VXEVWDQWLDOO\ DO WH VGPRLAIAU KD BIRWIWL R QORI WIRGH
DJUHH WKDW FRQVWUXFWLRQ RI WKH GDP ZRXOG KDYH WKLV HIII
WKH ¢ FRRQV W BQREZLRQ WKDW WKH OLVWHG ILVK LV IRXQG RQO\ L
ILVK UDUH&\LWREAKDIFWEQVH ):6 ZRXOG DUJXH WKDW QRW RQO\ |
REOLJDWMOQRQWWRW WKH DFWLRQ ZRXOG QRW MHRSDUGL]H WKH V!
GHFLVLRQ RQ VRXQGIJWFKHQFHHFDXWLRQDUV SURNVD FHLBROXI EHFD X V
LQIRUPDWLRQ WR VKRZ WKDW GDP FRQVWUXFWLRQ ZRXOG EH VD
PD\ DVN IRU SURRI WKDW WKH OLVWHG ILVK FRXOG QRW VXUYLY]|
SDUWLFXODU ILVK PLIKW QRIW DHWVBWR®B U Q HDIDIVHBPWSPFQ BV W K
VWXGLHG PR UM H{MA\HRDAL YXHONKHU WUGKHALWKR@/EVBEDVHG RQ
VFLHQWKDW LQ WKH IDFH Rl VXFK XQFHUWDLQW\ WKH SUHEDXWL
FRQVWUXFW WKHVERF HD @6 FH@DGH QW ZR0QNVW K H ULHAVKRIY RUKID Q DO O
WKUHDW WR WKH OLVWHG ILVK WR VWRS FRQVWUXFWLRQ <HW W
H[DPSOH WKH VDPH VFLHQWLILF LQIRUPDWLRQ LV EHLQJ XVHG V
QAIIHUHQW DSSOLFDWLRQV Rl WKH SUHFDXWLRQDU\ SULQFLSOH
XVXDOO\ IDOVH KRSH WKDW VFLHQWLILF FHUWDLQW)\ LV HYHQ S

YRU PDQ\ RI WKH VSHFLHV IDFLQJ H{WLQFWILRQ DWIGHIUGV K DI\L EHHQ!
SHUVRQQHO RU IXQGV DYDLODEOH WR VWXG\ WKHP HVSHFLDOO\
HFRQRPLF YDOXH :KDW VKRXOG EH GRQH LQ VXFK LQVWDQFHV"
Rl WKH VSHFLHV RU IRIDWRHIXVHD@FKHUVLENMLOGHUV " 7KH (6% G
DGGUHVV WKLV EDODQFLQJ DFW DQG FHUWDLQO\ QRW TXDQWLW
SURWHFWLYH SX8¥& ®RVWDRIHWKQHG (@FDFRY HFR /\BIHFHHNVQJ WKH VWDW
UHTXLUHP MQREHV RDEVGHN IGIDWDL DBOHXDEO\ WKH (6$ LQWHQGV WK
GHFOLQLQJ VSHFLHV VKRXOG EH JLYHQ WKH EHQHILW RI WKH GR
VFLHQWLVWY IHHO WKLY WKDW AHD 8K R RS G LDS\BD 8 WIR@EFE-S 6 H DXRV L
3VDYH DOO WKH SAUHAFAHZNSHFAMWEKH NQRZOHGJH WR SLFN DQG F
2WKHUV FRXQWHU WKDW VXFK SURWHFWLRQ PD\ SURYH XQQHFH\
LQMXU\ 7KH 1IDWLRQDO 5HVHWUFKH:RX QB HQ \W FEQFOMXGEHHGEW WIZ H H
YLHZV LQ WKH DJHQFLHV OHD @M WRADILFGN QUM VR 8 K RINRMFRAHARQY W
WR OLVWLQJ DQG MHRSDUG\ GHFLVLRQV FDQ PDNH LW PRUH OLN
QHHGHG SUR® HEFWHROR@KHUHG VSHFLHV WR B SURWHFWHG XQ

ESA Provisions on Science

7KH (6$ UHTXLUHV WKDW GHFLVH\RROH®R R WW HD BIS\HIAL IRV WK H B
DQG FRPPHUFLDC*TDQNGED DD WHBILWO D E O HIZWEH WKH PAW D WXQG WDNLQJ

101 Note that studies to answer the questions raised by the supportegsiai could be quite difficult, might take
several seasons, and could even be impossible if the species is sufficiently rare. Yet FWS must, within a limited time,
reach a biological opinion on whether the dam would jeopardize the species or adversiiyritiodl habitat.

102ESA Section 4(b).

103 National Research Counc8gcience and the Endangered SpecieWeishington, DC: National Academy Press,

1995), p.15. Many of the issues under debate were studied, described, and discussed in this pubdbcainaiter

referred to a$cience & ESA

104 A committee report on legislation amending the ESA discussed why listing was to be solely a scientific decision and
also interpretedommercial datas meaning trade data (e.g., landings of fish, skins softkpart statistics). In
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DFFRXQW WKRVHGGHENRWDMWEHHL BIRPLWLFDO VXEGLYLVLRQV RI VW
SURWHFW WKH V8REHIDY DKGHBLRIUG W KH DPHQGPHQWV WR WKI
WKDW WKH GHWH U UWLH® W URW KRIIHDQVGHIMHIG VWDWXV ZDV LOQWHQGH
PDGH ZLWKRXW UHIHUHQFRBIRRORERDR®EPE RUIKRWKHWRXOG EH FRQ
LQ IDVKLRQLQJ UHVSRQVHY RQFH D VSHFLHV LV OLWWHG 7KHUH
SKUDVH HOVHZKHUH LQ WKH (6% LWVHOI RU LQ DJHQF\ UHJXODWL
LQWHUSUHWDWLRQV DPRQJ VFLHQW LW B Q DRDGN H WRIOH FRD GILE A U
RI UHOHYDQW VFLHQFH FKDOOHQJLQJ IRU WKH UHJXODWRU\ DJH!

discussing the addition of the wosdlely, H.Rept. 97567 (1982), at pp. 120, states:

The principal purpose of the amendments to Section 4 is to ensure that decisions pertaining to the listing
and delisting of species are baselglyoupon biological criteria and to prevent Rbiological

considerations from affecting such decisions. To accomplish this and other purposes, Section 4(a) is
amended in several instances.

Section 4(b) of the Act is amended in several instances by 84¢t)2) ofH.R. 6133 First, the

legislation requires that the Secretary base his determinations regarding the listing or delisting of species
3VROHO\" RQ WKH EDVLV RI WKH EHVW VFLHQWLILF DQG FRPPHUFLDO GDWD I
ZRUG 3VROHO\ L MoveQraviH@ @rotesswifRhellisting or delisting of species any factor not
related to the biological status of the species. cdmemitteestrongly believes that economic

considerations have no relevance to determinations regarding the status of speiciEends that the

economic analysis requirements of Executive Order 12291, and such statutes as the Regulatory
Flexibility Act and the Paperwork Reduction Act, not apply. The committee notes, and specifically

rejects, the characterization of this langubgéhe Department of the Interior as maintaining the status

guo and continuing to allow the Secretary to apply Executive Order 12291 and other statutes in
evaluating alternatives to listing. The only alternatives involved in the listing of species éihenthe

species should be listed as endangered or threatened or not listed at all. Applying economic criteria to

the analysis of these alternatives and to any phase of the species listing process is applying economics to
the determinations made under Smt# of the Act and is specifically rejected by the inclusion of the
ZRUG 3VROHO\" LQ WKLV OHJLVODWLRQ

Section 4(b) of the Act, as amended, provides that listings shall be based solely on the basis of the best

SVFLHQWLILF DQG FRPP HhEdnn@te&iD Motrhabgé is @fore&tibh standard

EHFDXVH RI LWV LQWHUSUHWDWLRQ RI WKH ZRUG 3FRPPHUFLDO"™ WR DOORZ
ZRUG 3FRPPHUFLDO" LV QRW LQWHQGHG LQ DQ\ zD\ Wi DXWKRUL]H WKH XV
process of listing a species.

The conference report on the same legislation confirms that it was the intent of both chambers that economic factors
not play a role in the designation and listing of species for protection. H.Reg#592982) at p. 1%tates:

Section 2 of the Conference substitute amends section 4 of the Act in several ways. The principal
purpose of these amendments is to ensure that decisions in every phase of the process pertaining to the
listing or delisting of species are basetkgoupon biological criteria and to prevent Rbiological
considerations from affecting such decisions.

The Committee of Conference (hereinaftercbmmitteg adopted the House language which requires

the Secretary to base determinations regardingthéeWLQJ RU GHOLVWLQJ RI VSHFLHV 3VROHO\" RQ
the best scientific and commercial data available to him. As noted in the House Report, economic

considerations have no relevance to determinations regarding the status of species and the economic

andysis requirements of Executive Order 12291, and such statutes as the Regulatory Flexibility Act and

the Paperwork Reduction Act, will not apply to any phase of the listing process. The standards in the Act

relating to the designation of critical habitatrain unchanged. The requirement that the Secretary

consider for listing those species that states or foreign nations have designated or identified as in need of

protection also remains unchanged.

Thecommitteeadopted, with modifications, the Senate amnmeendts which combined and rewrote

section 4(b) and (f) of the Act to streamline the listing process by reducing the time periods for
rulemaking, consolidating public meeting and hearing requirements and establishing virtually identical
procedures for thedting and delisting of species and for the designation of critical habitat.

105 For example, the science of taxonomy and systematics has been revolutionized by experimental tools acquired from
both genetics and computational biolo§gience & ESAp. vii.
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7KH GWHIFRQ Rl ZKHWKHU WR OLVW D VSHFLHVY FDQ EH FRPSDUHG V
ZKHWKHU PDEDQVEHQWKRXOG EH D VWULFWOA PHIH-BALKB0O WKHALVLRQ
SDWLHQW FDQ DIIRUG WUHDWPHQW ZKPWKHRBQYKH FDQFHU FDQ
FRQVLGHUHG LQ GHFLGLQJWRWHW UF Bl@ RQUZ KH WIKHDU AR & RQJIJUHYV
WKDW VFLHQWLILF GDWD DORQH VKRXOG EH WKH EDVLV IRU OLV
FRQVLGHUHG LQ RWKHU GMALNMRQW DQG DFWLRQV XQGHU

6FLHQFH FDQ DOVR GD\DW IDQURIHF LYLBRYW QG SURFHGXUHV XQGF
VFLHQWLILF LQIRUPDWLRQ LV XVHG LQ GHVLJQDWLQJ FULWLFDO
KHDYLO\ LQY RRQH/ Q ANRNKIEREH X 6 HRWWK® DFW 'XULQJ WKLV SUF
DJHQF\ SURSRVLQJ DQ DFWLRQ DVFHUWDLQV ZKHWKHU WKH SUR:
WKH SURSRVHG DFWLRQ PLJKW DGYHUVHO\ DIIHFW D OLVWHG VS
RSLQLRROHMEKHU WKH DFWLRQ PLJKW MHRSDUGL]H WKH FRQWLQXH
GHVWUXFWLRQ RU DGYHUVH PRGLILFDWLRQ RI FULWLFDO KDELW
VXJIJAWYMDNVRQDEOH DQG SWRGWRW DORGRERGHBWR IDNYMRDBWRLG WK |
RXWFRPHKW VFLHQFH WKDW XQGHUOLHV WKHVH RSLQLRQV DQG U
VXPPDUL]HG DQG IUHTXHQWO\ KDV EHHQ FKDOOHQJHG

6FLHQFH DOVR LV XVHG WR GHYHOIR®GFKOHDRQWDW MROQMHSMDWILWQ
6IHWLRRI WKH (6$ DQG DOVR LV D SDUW RI WKH GHYHORSPHQW R
VSHFLHVY WR WKH SRLQW ZKHUH WKH SURWHFWLRQV RI WKH (6% L

Judicipltelnteon of the Use of
Under the ESA

$V D JHQHUDO PODMWALHE F\DXQGKHDBSOHQVXUH WKDW DJHQF\ GHFLVL
GDWD DUH VRXQG 8QGHU WKH $GPLQLVWUDWLYH 3URFHGXUH $F
GHFLVLR®WE LWUIDW\ FDSULFLRXV DQ DEXVH RI BHVAWHWLRQ RU
OD¥7KH 6XSUHPH &RXUW KDV GHVFULEHG FLUFXPVWDQFHV LQ Z|
IRXQG DUELWUDUALD @& HF DI HIQF\RKDN UHOLHG RQ IDFWRUV ZKLFK
LQWHQGHG LW WR FRQVLGHU HQWLWHFOA RD LVOKIKG SWRREGBRLEBHY U
H[SODQDWLRQ IRU LWV GHFLVLRQ WKDW UXQV FRXQWHU WR WKH
LPSODXVLEOH WKDW LW FRXOG QRW EH DVFULEHG WR D GLIIHUH
H[SHUWLVH

106 For example, economic impacts and other relevant impacstbe considered when designating critical habitat
under 84(b)(2) of the ESA (16 U.S.C. 81533(b)(2)), and the Secretary may modify a designation based on these
considerations.

1071 very exceptionlacases (well under 0.1%), FWS or NMFS may issue a jeopardy opinion without reasonable and
prudent alternatives, i.e., the agency cannot offer a reasonable and prudent alternative that would still allow the project
to go forward without jeopardizing theespes or without adversely modifying its designated critical habitat. In such
cases, the action agencies have two or possibly three choices: (a) drop the project; (b) apply for an exemption through
87 (generally considered a very burdensome option bydkdgencies and therefore very rarely attempted); or (c)
continue anyway, and risk a lawsuit if their actions are discowmrddhallenged

1085 J.S.C. §706(2)(A).

109 Motor Vehicle Manufacturers Association v. State Farm Mutual Automobile Insurancé63dJ.S. 29, 43 (1983);
2NHHIIHTVY ,QF Y 8 6 &RQVXPHU ,h 3UR3E ¥40V945 PCiH 19963 RPPLVVLRQ
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7KH DJHQEN[®PLWH OWKHDQW GDWD DQG DUWLFXODWH D VDWLVIDF
LQFOXGLQJ D UDWLRQDO FRQQHFWLRQ EH WZHQHW KH ZIDFIWNNQI R X
DIJHQF\ DFWLRQ WKH 3RR XKOWVGHI\G B HVDROH DIoMIGIF L VDIOWOS H F L

WUXH ZLWK UHVSHFW WR PDWWHUV VXFK ®R\SUBWHEWODWE LVVXH
H[SHUUNEXM WKH SUHVXPSWLRQ RI DJHQF\ H[SHUWLVH PD\ EH UHE
LV QRW UHDVRQHG DQG WKH DJHIQED WLIRX BMRV B MWQ FAXIOHD \WoHF I \WU
WKH GHFLYLROQWCHE#6$ FRQWH[W WKH $3$ VWDQGDUGV PD\ UHTX
DJHQF\ DFWLRQV EH UDWLRQDOO\ UHODWHG WR WKH SUREOHPV
ZKHQ RWKHU LQWBUBVIWVWHGG DGYHUVH

&RXUWYV KDYH HODERUDWHG RQ WKH KNWWHWR G U WL DF BXIHEGIH U D
ZLWKLQ WKH (6% 2QH WROHUWWKODWX VHRQUG SWKUIDVH GRHV QRW UHTX]|
FDQQRW RUGHU WEBHRBHWREFRWODGGLWLRQDO VWXGLHY WR REWI
DQG WKDW WKH DJHQF\ PXVW UHO\ RQ HYHQ LQFRQFOXVLYH RU »
DYDLODEOH DW WKH WK HR IUB GHYWQ\W IIDGHBEVIFR@QRW LIJQRUH
ELRORJLFDOY @VBHFLWORY LI WKDW LQIRYRDWIVRQFLWY QWKIH LFFROVOND
VXSHULRU WR WKDW R DRQNZAKL #k$ WHGE® DL BIHRQHA\QUHFIRQV X OWD W L |
XQGHU 6HFIWLRI (63 FDQQRW UHIXVH:33RVSWRB WBEN Q MWWEILWV & DKM
DYDLODEOH IURP UHSXWDEOH VFLHQWLRWVLRY WKW KRERRQRIWKR
EH FULWLFL]JHG EHFDXVH GRLQJ VR ZRXOG HYLVFHUDWH WKH VW
VFLHQFHMEHRXWNGEU LIODKHNURIIMFDHQFH WKH DJHQF\ FDQQRW U]
RZQ VFLHQWLVWY XQDQLPRXVO\ DJUHH LV LQDFFXUDWH

&RXUWV KDYH DGGUHVVHG KRZ WKH 6HUYLFHV VKRXOG FRQVLGH
6HUYRAIFHQRW SRVWSRQH OLVWIL@ILWGEHNFRQQURKH ESHEONHRI XJWLQ
UHOLDQFH RQ XQFHUWBMP®HNGMKH BHRWYRFEHW RAXYQY UHO\ RQ HIJL
UHJXODWRU\ PHFKDQLVPV LQWHEEGUQERMW WQQ X \G K WHH UPQ RBDUWL R QC
YROXQWDU\ DFWLRQWR® R X WRZDLOMBKHBEERAVIFKHFRRSHUDWLYH HIIRU
FRQVLEBHUHG

$ FRXUW DOVRWKHKERHVWLGFWHKQWLILF DQG FRFPERWLD ¢/ V& DY ®DLGD|
DEVROXWH FHUWDLQW\ DQG >L\WQ@& HQ\V FAMADDRNIMWEK B B N\HHIFWVDW & R Q J

110 Motor Vehicle Mfrs, suprg at 43;Dioxin/Organochlorine Center v. Clarkg7 F. 3d 1517, 1525 {Cir. 1995).

111 Fthyl Corporation VEnvironmental Protection Agenc§41 F. 2d 1, 34 (D.C. Cir. 197@&)ert denied426 U.S. 941
(1976).

112 Marsh v. Oregon Natural Resources Coyrmt9i0 U.S. 360, 377 (1989).

113 Maine v. Norton 257 F. Supp. 2d 357, 3880 (D. Me. 2003)(internal citations dted).

114 Southwest Center for Biological Diversity v. Babp#i5 F.3d 58 (D.C. Cir. 2000).

115 Connor v. Burforg 848 F.2d 1441 {9Cir. 1988).

116 Southwest Center for Biological Diversity v. Babpb@26 F. Supp. 920, 927 (D. Ariz. 1996).
117 as Vegas vLujan, 891 F. 2d 927, 933 (D.C. Cir. 1989).

118 Natural Resources Defense Council v. Ey@79 F. Supp. 2d 1129, 11-830 (N.D. Cal. 2003).
119 Center for Biological Diversity v. Lohr296 F. Supp. 2d 1223, n.13 (W.D. Wash. 2003).
120 Bjodiversity Legal Foundatin v. Babbitt 943 F. Supp. 23 (D.D.C. 1996).

121 Gection 4(a)(1)(D); 16 U.S.G1533(a)(1)(D).

122 southwest Center for Biological Diversity v. Nortd®iv. Action No. 98934, 2002 U.S. Dist. LEXIS 13661 at *27
(D.D.C. July 29, 2002), citingBiodiversity Legl Foundation v. Babbit®43 F. Supp. 23, 26 (D.D.C. 1996) and
Oregon Natural Resources Council v. Daley. Supp. 2d 1139, 118354 (D. Or. 1998).

123 pefenders of Wildlife v. Babbit97-CV-2330, 1999 U.S. Dist. LEXIS 10366 (S.D. Cal. 1999).
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PHDVXUHV EHIRFHR QFOSHWHIHBBIGVIRUM [WLG FRARHRWQ QRW EDVH LWV
OLVWLQJY RQ VSHFXODWLRQ RU GLVUHJDUG VXSHULRU GDWD W
DUH LPSHUIHFW GRHV RRWRUQLGHBIRLDWY WHKIHHR\EHH2DYW KALHQWLILF G
6HUYLFH PXVW XWLOL]H WK B LEOHQYRWN W KHHQBENH M BRWALLEEMWDILF GDW
HPSKDVLYDGGHG

2Q WKH RWKHU M\DQEVBRQVIHORVW EH DSSURS®EVDVWRHEMR WKH SL
VROYBHE FDVH VWUXFN GRZQ UHJXODWLRQV WKDW WRWDOO\ EDQ
RQH VSHFLH¥V$ ®RWKHAN FDVH VWDWHG WKDW ORZ QX®EWUV RI D S
QHFHVVDULO\ Z BRWKMHQW DDAWRUGRXYHME BKHFRAYVRQV IRU WKH OR
QXPEHUV ZKHWKHU WKH QXPEHUV DUH GHFOLQLQJY DQG KRZ HIS

$QRWKHU FRXUW VWDWHG WKDW WKH EDU ):6 KDV WR FOHDU LQ
OHDVW FOHDWHW RQ, R¥HCSIHR DO 7DNH 3HURLWAIK K Q 6$ UNBKHPW L R
PHDQ\6 AMKYALFWW GHPRQVWUDWH WKDW D VSHFLHVLOQMWRU FRXOG E
DQG PXVW HVWDEOLVK WKH FDXVDO FRQQHFW LURR VERI WAHH Q W K H
VSHFRHVH VSHREGDWIOQRMQL DO KDU® LV QRW VXIILFLHQW

2QH FRXUW EHRGR WIKFCDNDKERCB. @ERM[W H Q V L YL MK VKRS I JH Q F\
DFWIDRQHG WR FRQVLGHU LPSRUWDQW DVSHFWVGRI WKH SUREOH
FDSUL#LRXV

Congressional Action

,Q WKH ObVW GHFDGH VHYHUDO ELOOV KDYH EHHQ LQWURGXFHC(
GHFLVLRQV $OWKRXJK FRPPLWWHH KHDULQJVY KDYH EHHQ KHOG
KDYH EHHG°HRPRVEHBUHW DB & HU\ VSHFLILF DVSHFWV Rl VFLHQFH L
RWKHUV FRQFHUQ WKH IXQGDPHQWDO WUHDWPHQW RI VFLHQWLI

1R ELOOV KDYH EHHQ LOQWUYURKRXFHEVWRVEB MWPH Q@ WKH (6% ,Q WK
&RQJUHVV DPRGUWYXWHLBUOBHPBIGLF+VFLH®FH DX@HGVWLRQV

ZRXOG KDRMHERQVLGHUDWLRQ R I UMKOHD WEIIGP DMSD FWDRIJBE JUHHQKF
XSRQ\VSHMRIHVVK ZLOGGLSH RRZSOGEWYH VKR KGIHAUWWHWD ULHV RI
WKH ,QWHULRU DQG &RPPHUFH IURF &L ¥QH G JIXQ ¥ KD FBGHUZ H H Q
RU RWKHUZLVH DUWLILFLDBMFSRBSDN D QHHUPQWCMINRY RQ®HU (6%

124 Defenders of Wildlife v. Babbitt958 F. Supp. 670, 680 (D.D.C. 1997).

250 XLOGLQJ ,QGXVWU\ $VVTQ RI 6243 HI R, REBZEL (R.O.Cic. ROYL ;ertRdeMeRk Q
534 U.S. 1108

126 Connor v. Andrus453 F. Supp. 1037 (W.D. Tx. 1978).

127 SeeSouthwest Center for Biological Diversity v. NortdRiv. Action No. 98934, 2002 U.S. Dist. LEXIS 13661, at
*35-#38 (D D.C. July 29, 2002).

128 Arizona Cattle Growers Association v. United States Fish and Wildlife Se@i6eF. 3d 1229 foCir. 2001).

129 Greenpeace v. National Marine Fisheries Sen86eF. Supp. 2d 1137, 1150 (W.D. Wash. 2000). In this case, data
were available on the cumulative effects of the agency action, but were not analyzed.

130 A detailed analysis of the provisions and feiigjof these measures is beyond the scope of this report. For a list of
current ESA bills with a brief description of their provisions, G&S Report R4018%,he Endangered Species Act
(ESA) in the 111tkCongress: Conflicting Values and Difficult Choicbg Eugene H. Buck et @indCRS Report
R41608,The Endangered Species Act (ESA) in the 112th Congress: Conflicting Values and Difficult, ®lyoices
Eugene H. Buck et al.
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WKDW UHODWHV WRVEE@MKIM/G DRPMRXWVHNENQW LQ WKH 6DFUDPHQW
S5LYHUV RU WKHLU WULEXWDULHYV

2WKHU ELOOV WDNH RQ PRUH JHQHULF PDWWHUV WKRXJK IHZ U}
DSSURDRBRERHORWQ G VPHIQ¥EDWLRQ EHOLHYH WKDW (6$ DPHQG
WR UHLQ LQ WKH SHUFHLYHG H[WUHPLVP RI WKKRGG&WKDW DOOR
VFLHYPMUWKHUPRUH VXSSRUWHUV EHOLHYH DPHQGPHQWYV DUH
GHDO ZBEWEUBIQ VREM FEM\ FODLP WKDW SULYDWH SURSHUW\ ULJK\
WKHVH SURSRVDOV EHFDXVH D VSHFLHV ZRXOG KDWHMVR DFW XD (
SURSRWRX®BHLW PRUH @RI X\FEK OO VL | WHKGH G B WIDU JAHG. ZIOV EHLQJ G
E\ JRYHUQPH®W OVRQWIKHM VHH WKLV OHJLVODWLRQ DV LPSURYL
FRPPHUFLDO DFFHVV WR SXEOLF ODQGV 7KH\ FODLP WKDW DFFH
GHFLVLRQVWKYHHEHB U F L QR QARHRIGWHB WHG VSHFLHV

2SSRQHQWYV YRLF¥ ERQE WPRMQ¥EDWLRQ LV D PLVQRPHU DQG ZR
ZHDNHEEMAKM DYDLODXEEB WR.HPSBHPHQW WKH (63 DQG XQGHUPL
DSSURDFK WR SURWG® WW LOQ GEPapHHD DIDE FFODFHUQHG WKDW VXFK
PLJKW ZHDNHQ WKH (6$ E\ SXWWLQJ LQ SODFH UHTXLUHPHQWYV IF
LPSRVVLEOH WR DFKLHYH UMGDEDRO DW Y MIRNSIQR W H BWHLIM ¥ DN KU H
HQGDQJHUHBOQGHREDHEODQGY 7KH\ IXUWKHU EHOLWRKQKDW OHJ
VFLHQ@RKKOG UHVXOW LQ VSHFLDO ULJKWV IRU LQGXVWU\ DQG LC
EXUHDXFUDF\ DVVRFLDWHG Z{MWKRIVR\S QPSR QWD QW W KRGXDIWH FQ Q
ODB¥7KH\ IXUWKHU FODLP ZRR®LV 8 BHBDGWLVSER URWDVKHLU YLHZV

,Q -XO0\ D OHWWHU IURP PRUH WKPBH B | \&RLGIQUW VYVWIH Z B WM WA K
W KD W XWKIHH QW GHEDWH RYHU VFLHQFH LRX\® KHZ (503 NGIROWWXHID (@ SV F
SURYLVLRQV WR VWHP WKH BRWKW\RZ HEUR FRILFDOQHIGVR KD AHD G G L
UHTXLUHPHQWY ZRXOG FDXVH DGGLWLRQDO GHOD\V DQG LQFUHI
GHFLVLRQV WKDW DGGHG SHHUWBRHWWLHIZ\ UWTKDMJ P QIWWD BHKWHR X
XVH Rl VFLHQWLILF PHWKRGYVY H J DQDO\VLV RI SRSXODWLRQ Yl
VFLHQWLILF GDWD ZRXOG UHGRPH ISURWKRWQB QR DQE& 2V R MW SURHD
SULQFL DOBMWEKGIGPRVW SUXGHQW FRXUVH RI DFWLRQ E\ FKRRVLQJ
WR KDUP OLYWHG VSHFLHV

):6 UDLVHG FRQ¥WHRXQG WVERMOY¥EDWLRQ ZKHQ WMXYWLI\LQJ EHIRUF
&RQJIJHBHVV

BI6HH 3%L0O0 &KDOOHQJHV (Q YHttp:/Rv@\R. Re@3Max@orafoMilkeidiRit P00 N 8/
193618.shtml

2$PHULFDQ /DQG 5LJKWV $VVRFLDWLRQ 3(QGDQJHUHG 6SHFLHV %LOO 3URWHF
2002 (available atttp://www.ewire.condisplay.cfm®ire_ID=1239.

B3(QGDQBSBHFGHYV 1RW 6 RB(U@ RiBb@nINMbyaditgFébruary 2003 (available at
http://www.sharetrails.orglagazinedrticle.php®l=156).

134 See the Endangered Species Coalitidnttat//www.stopextinction.org/

3S6DVKD *HQQHW 31HZ (6% $PHQGPHQWYV 6RXQ Bio&EienkeRdF H4,Rel 1I2ZROLWLFDO 6KHO
(December 2004), p. 1070. Availablenhdtp://www.bioone.orglerlservPrequestgetdocumentd&ssn=b0063568&
volume=054&issue-12&page-107Q

6 (OOHQ 3DXO 36FLHQFH 7KH 1HZHVW 3ROLWLFD @ioRitridezoD &20nd.® WKH (QGDQJH
(September 2002): 792. A copy of the letter, dated July 9, 2002, was pdstigd/atww.earthjustice.orgfogram/
wildlife/ science.html

137 Craig Manson, Assistant Secretary for Fish and Wildlife and Parks, before the House Committee on Resources,
March 20, 2002, dtttp://www.fws.goviaws/Testimony107th2002MansonESA3.20.htm
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[W]e have concerns with the structural and buaigeimpacts of enacting this legislation. We

also believe that the Department has existing authority to implement improvements that will

greatly enhance the science we.usé@/e believe that the additional processes added by the two

bills would be costlyto implement.. We are concerned that the considerable new process

UHTXLUHG LQ ERWK ELOOV ZLOO LPSDFW WKH )LVK DQG :LOGOLIH 6HL
and other decisions in a timely manner and, in some cases, may compromise the Fish and

WLOGOLIH 6HUYLFHYY DELOLW\ WR PHHW VWDWXWRU\ GHDGOLQHV

Conclusion

7KH DSSOLFDWLRQ RI VFLHQFH KROGWMURW KM (BB @ \L G HUHERIGA A B (R
RI WKH WKR XV DEIGAM B | GHFEHQRDY LQYROYHG LQ HG\PIHZLVWUDWL
EHFRPH FRQWURYHUVLDO RU JHQHUDWH KHDGOLQHV :KHQ WKH\
E\ ):6 RU 10)6 SURYLGH PRUH SURWHFWLRQ WKDQ QHFHVVDU\ DW
RWKHUV DVVHUW WKDW LQVXIILFVXQW LDQVW HQMOLRQ | L ¥ LSIMVE RWR (
SURWHFWLRQV RI VSHFLHV \RKG®MMAKEHE 0D B/Q WHRR UHR E RDFAEHY RI D
MXGJHG XQGHU W&FH MWW LD U A Q@ MPHLIU HWW § RVDKBLVH @W WIWL EJ K W
PLVFRQGIXFMHG\ € J&HWKGQ WKH VHPHEIDHHG DERWR QV
FRQWURYHUV¥RODW DR GHYR QDD KKQ 6 HVUX E6SNV D Q W GDIOW X & E HKIWLD V @ [
WKH GHEDWH FRRUE HR¥QPRWHXFYPERY EDVHG RQ VFLHQFH FRQWLQX}
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